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ie Disirict Court of alee Uinted States for the 
District of Oregon. 
Peeteecmreniiered, tliat on the 25 day of June, 1912, 
Giererwas duly tiled im the District Court of the 
(Wiheed States tor the District of Oregon, a Com 


plaint, in words and figures as follows, to wit: 
[ Complaint. | 
In the District Court of the United States in and for the 
Digirict of Ome coi. 


ie Pee TILTON BANK, a corporation, 


Piaintiti, 

Vs. 
ie toe = HICKS COMPANY, a corporation, 
Defendant. 


Comes now the above named plaintiff, Ladd & 
Tilton Bank, and for cause of action against the above 
named defendant complains and alleges as follows: 

le 

That plaintiff is a corporation duly incorporated, 
organized and existing under and by virtue of the 
lawvs Of the State of Oregon, with its office of prin- 
cipal place of business in the City of Portland, County 
of Multnomah and State of Oregon. 

We 

Mitaistie detendant, Lewis A. Hicks Company, is a 
corporation duly incorporated and existing under and 
Dy virtue of the laws of the State of Nevada. 

Oe, 
That the matter or sum in controversy exceeds, ex- 
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clusive of interest and costs, the sum of three thou- 
sand dollars and is to wit, three thousand six hundred 
dollars ($3,600.00). 

LW. 

That heretofore the above named defendant, Lewis 
A. Hicks Company, entered into a contract with 
School Distriet No. 1 of Multnomah County, Oregon, 
wherein said contract the said Lewis A. Hicks Com- 
pany agreed to construct, build and complete a cer- 
tain school house within the City of Portland, County 
of Multnomah and State of Oregon, and within 
School District No. 1 aforesaid, which said school 
house is popularly known as the new Lincoln High 
School. 

Vv. 

That thereatter the Lewis Ay Hicks Comipai sau 
above named defendant, entered into a certain con- 
tract with Sullivan Fireproof Partition Co., a cor- 
poration, wherein and whereby the Sullivan Fireproof 
Partition Co. contracted to do certain work in com 
nection with the said new Lincoln High School afore- 
eid. The contract price to bempaid tie Sulligairet mes 
proof Partition Co. upon the completion of its con- 
fract with the Bewis A. llicks Company as viore wat 


Was seventeen thousand tive hundred dollars ($17,- 
500.00). 
Nel. 
That heretofore the Sullivan Fireproof Partition 
Co, beeaine indebwed vo Tadd < Tiltane ain iiic 
Withiaematicd PlainitiandM oder 1oseenre thee 


parnieningio said Ladde& Vilitn Baik of ali stits 


Lewis A. Hicks Company . 


which were due or might thereafter become due to the 
said Ladd & Tilton Bank from the Sullivan Fireproot 
Partition Co. the Sullivan Fireproof Partition Co. 
Gidmonethe 18tli day of December, 1911, make, ex- 
ecute and deliver unto said Ladd & Tilton Bank an 
assignment of all moneys that might become due from 
the Lewis A. Hicks Company to the Sullivan Fire- 
proof Partition Co., which said assignment was duly 
accepted in writing by the Lewis A. Hicks Company. 
Said assignment and acceptance thereof is in words 
and figures as follows, to wit: 


Rotini Ores Dees 16 1911. 
Lewis A. Hicks Company, 
Worcester Bidg., City. 
Gentlemen: 

Please pay to Ladd & Tilton Bank, this city, all 
monies now due and all that may become due on that 
ecaraimecomtract between yourselves and the under- 
signed for the partition work in the new Lincoln High 
Senoolimthis city. This order is meant to cover only 
as to payments and does not release the undersigned 
from any obligation assumed in the said contract. 

Yours very truly, 

PaebiVAN FIRMPROOF PARTITION CO. 

(Saliva, Eies: 
Exe eo ulllicaiiae We ees, 
Ad oec y. 

Piccepted, 
ime Nees. HICKS CONTPAN'Y, 
its "George Waener, Men.” 
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NTT. 

That thereafter, pursuant to the terms of said as- 
signinent, the Lewis A. Hicks Company paid unto 
Ladd & Tilton Bank all moneys which were due from 
time to time on account of said contract between the 
Sullivan Fireproof Partition Co. and the Lewis A. 
Hicks Company as aforesaid. That in order to. facili- 
tate the completion of the contract and to accommo- 
date the Sullivan Tireproof Partition Co. the said 
Ladd & Tilton Bank agreed to reimburse itself for all 
indebtedness due it from the Sullivan Tireproof Par- 
tition Co. from the last moneys due from Lewis A. 
Hicks Company on account of said contract as afore- 
said, and in pursuance thereof the said Ladd & Tilton 
Bank, upon payment to it by Lewis A. Hicks Com- 
pany of various sums due from time to time under 
said contract, did turn over all of said moneys unto 
the Sullivan Fireproof Partition Co. 

VIII. 

That heretofore the Sullivan Fireproof Partition 
Co. completed its contract with the Lewis A. Hicks 
Company and on April 3, 1912, the Lewis A. Hicks 
Company notified the Sullivan Fireproof Partition 
Co. and Ladd & Tilton Bank that on or about May 1, 
1912, there would be due on account of said contract 
between the Sullivan Fireproof Partition Co. and the 
Lewis A. Flicks Company the balance of said con- 
tract price aforesaid, to wit, the sum of forty-thre« 
hundred dollars ($4300.00), of which said sum the 


Lewis A. licks Company was willing to pay seven 


~ 
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hundred dollars ($700.00) on said date, to wit, April 
3, 1912, and would pay the balance on May 1, 1912: 
the said notification being in words and figures as 
tollows, to wit: 

“e\ipies ies Ws 
Sliven eireproot Partition Co., 
City. 
Gentlemen : 

As your work has been completed on the Lincoln 
High School there will be due you on or about May Ist 
the balance of $4300.00. According to your assign- 
ment this. will have to be paid to the Ladd & Tilton 
Bank. 

Of this amount we are willing to pay you now $700 
fomveemppiied On accounts on the job, to be paid 
through Ladd & Tilton Bank. 

Very truly yours, 
Seow oS O MIR AIN Y, 
Dy ied HemieatZ, 
i oT 
1, 

That after the said assignment dated December 18, 
1911, had been duly accepted by the Lewis A. Hicks 
Company and after the said Lewis A. Hicks Company 
had notified the Sullivan Fireproof Partition Co. and 
Ladd & Tilton Bank of the balance due under said 
contract and named the date when the same would 
Dempadsyon account of said contract, Ladd & Tilton 
Bank in reliance upon the terms of said notification 
dated April 3, 1912, released unto the said Sullivan 
Pireproof Partition Company seven hundred dollars 
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($700.00) of the balance due under said contract be- 
tween the Sullivan Fireproof Partition Co. and the 
Lewis A. Hicks Company aforesaid. 
¢ 

That the indebtedness of the Sullivan Fireproof! 
Partition Co. to Ladd & Tilton Bank lias mot been and 
is not now repaid and that heretofore Ladd & Tilton 
iamk has made demand upon the Léwis A. Elicks 
Company for the payment of thirty-six hundred dol- 
lars ($3600.00), the same bemme the balance onsiiie 
money due to the said Ladd & Tilton Bank by virtue 
of the assignment of the Sullivan Fireproof Partition 
Co to Ladd & Tilton Bank as herein set out, the said 
money being due on account of the contract between 
the Lewis A. Hicks Company and the Sullivan Fire- 
proof Partition Co. as aforesaid, and the said Lewis 
A. Hicks Company refused and noW retuses to pay 


the same. 
role 


That there is now due Ladd & Tilton Bank by vir- 
tue of the assignment of the Sullivan Fireproof Par- 
tition Co. to Ladd & Tilton Bank and as herein set out, 
the full sum of thirty-six hundred dollars ($3600.00). 

WHEREFORE, Ladd & Tilton Bank prays jude— 
ment against Lewis A. Hicks Company in the sum of 
thirty-six hundred dollars ($3600.00), together with 
lecrest thereon at the fate of sixsper cent per anim 
item the first day of May, 1912, and for its costsiand 
disbursements incurred herein. 

WOOD, MONTAGUE & HUNT, 
Attorneys for .ladd & Tilton Bank, 


1 


Lewis A, Hicks Company 


Sameonced|: Complaint. Filed June 21, 1912. 
ACM. CANNON, 
Clone Us. Wistrice Court. 
And afterwards, to wit, on the 14 day of September, 
1912, there was duly filed in said Court, an An- 


swer, in words ‘and figures as follows, to wit: 
[| Answer. | 
(liiplies) 


Now comes the above named defendant, and for 
imcw en to tie coniplaint in the above entitled action, 
admits, denies and alleges as follows: 

I. 

ott oaractapla |, il, IIT, 1V, and V of Plain- 
tiffs complaint. 

TE 

Admits the execution of the assignment described 
in Paragraph VI of said complaint, but denies anv 
knowledge or information sufficient to form a belief 
as to the remaining portion of said Paragraph. 

et, 

Admits that thereafter, pursuant to the terms of 
said assignment, the Lewis A. Hicks Company paid 
unto Ladd & Tilton Bank, all moneys which were due 
from time to time on account of said contract be- 
tween the Sullivan Fireproof Partition Co. and the 
Lewis A. Hicks Company as aforesaid, but denies any 
knowledge or information sufficient to form a belief 
as to the remainder of Paragraph VII of said com- 
Plaine. 
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IN 
Admits that theretofore the Sullivan Fireproof Par- 
tition Co. completed its contract with the Lewis A. 
iMekercompany, and admits the excemtion Otsu 
notification described in Paragraph VIII of said com- 
plaint, but denies any knowledge or information suf- 
Heim to form a beliei As to tite remamder ofsaid 
Paragraph VIII. 
we 
Admits that Ladd & Tilton Bank paid the sum of 
Seven Hundred ($700.00) Dollars referred to in Par- 
agraph IX of said complaint, but denies any knowl- 


‘ 


edge or information sufficient to form a belief as to 
the remainder of said Paragraph. 
va 


Denies any knowledge or information sufficient to 
fori a belief as to whether tlre iadebiedness of aire 
Sullivan Fireproo: Partition Co, to Madd & Dilton 
Bank has not been, or is not now, repaid; admits that 
heretotore Ladd © Vilton Bank hes miade demaeird 
upon the Lewis A. Hicks Company for the payment 
of Thirty-six Hundred ($3600.00) Dollars, and that 
the Lewis A. Hicks Company has refused and now 
refuses to pay tle same, but denies all the remaining 
portion or Paiacraply sob caid complaint. 

ADITE 
Denies Paragraph XI of said Complaint. 
For a further and separate answer and defense ta 


said complaint, defendant alleges: 


Lewis A. Hicks Company s) 
i, 


That plaintiff is a corporation duly incorporated, 
organized and existing under and by virtue of the 
laws of the State of Oregon, with its principal office 
or place of business in the City of Portland therein. 

ie 

That the defendant, Lewis A. Hicks Company, is 
a corporation duly incorporated, organized and ex- 
isting under and by virtue of the laws of the State of 
Nevada, and as such lawfully doing business in the 
State of Oregon. 

ne 

That the Sullivan Fireproof Partition Co. ts a cor- 
poration, duly incorporated, organized and existing 
under and by virtue of the laws of the State of Wash- 
ington, and as such lawfully doing business in the 
Sratc of Orecon. 

IV. 

That School District No. 1 of Multnomah County, 
Oregon, is a municipal corporation duly incorporated, 
organized and existing under and by virtue of the 
Ievc ot ile State of Oregon. 

V, 

That the Pacific Coast Casualty Co. is a corporae 
tion duly incorporated, organized and existing under 
and by virtue of the laws of the State of California, 
and as such lawfully doing business in the State of 
Oregon. 

Lae 
iitieameen or about the ........ day of January, 1911, 
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the defendant, Lewis A. Hicks Company, entered 
into an agreement with School District No. 1 of Mult- 
nomah County, Oregon, for the construction of a 
school building known as the new Lincoln High 
School in the City of Portland, County of Multnomah, 
State of Oregon, and that upon the demand of said 
Scliool District No. 1 and i comipliamce with tic 
laws of the State of Oregon, as set forth in Paragraph 
6260 of Lord’s Oregon Laws, the detendant, enas 
A. Hicks Company, in connection with said contract, 
executed 1ts bond as principal in favor of said School 
District No. 1, withthe Pacitie €oast Casualty Goma. 
surety thereon, of which bond the following 1s a copy: 

“KNOW ALL MEN BW THESE PRESEMAS. 
That we, Lewis A. Hicks Cox, as Prineipal, and Pa- 
cific Coast Casualty Company, a corporation organ- 
ized and existing under and by virtue of the Laws of 
the State of California, and authorized and empow- 
ered under the laws of the State of Oregon to become 
surety on bonds and undertakings in the State of 
Oregon, as surety, are held and firmly bound unto 
School District No. 1 of Multnomah County, Oregon, 
of Portland, Orecon, in the penalysuni of One tiie 
dred Sixty Thousand ($160,000.00) Dollars, lawful 
money of the United States, for the payment of which, 
well and truly to be made, we bind ourselves, our suc- 
cessors and assigns, jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated this 20th day of 
hameain Ae). 19. 
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The condition of the above obligation is such that, 
whereas, the above bounden principal, Lewis A. Hicks 
Woredicbe tle ........ dissousjmnmtigny 191), enter mto a 
contract with the said School District No. 1 of Mult- 
nomah County, Oregon, to furnish all the materials 
and perform all the work for the complete construc- 
tion, with the exception of the heating and ventila- 
tion, plumbing, electric wiring and fixtures, finish- 
ing hardware, plastering, painting, glazing and lino- 
leum flooring of the whole basement and part of 
building above first floor shown on plans between 
Market, Mill, Park Streets and Red Line of the New 
Lincoln High School, as called for in contract, all to 
be shown on the drawings and described in the spe- 
cifications prepared by Whitehouse & Fouilhoux, Ar- 
chitects, which drawings, specifications and contracts 
are referred to and made a part hereof as fully as if 
set forth at length herein. 

NOW, THEREFORE, if the said contractor shall 
well and faithfully perform all the covenants, condi- 
tions and provisions in said contract, plans and spe- 
Simedtions, and shall pay all claims or liens for labor, 
More aid material on account of all sub-contractors, 
material men, laborers and mechanics furnishing 
iber of material under said contract and all claims 
for damages against the owner on account of personal 
injury to any persons working on or about said struc- 
ture, then this obligation shall be void: otherwise to 
femme full force and virtue. 


Petey >S WiEREOF, said Principal and 
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Surety have caused these presents to be signed by 
duly authorized officers, and the corporate seals to be 
attached hereto, this 20th day of January, A. D. 1911. 
JAWS 2S IBUUCICS, CO). 
sy Lewis A. Hicks, President. 
Amounts correct, 
(seek. H. Thoinas, Clerk: 
PACIFIC COAST? GASUALIY COM> Ae 
By Marshall. Fyank, Attomiey inleiee 
Form approved: 
(ee) ). V. Beach, 
H.C. Canippelly 
Juditetary ‘Committee: 
Vee 

That thepeatter and on ongaibout the 29th dig aan 
April, POM, the detendant entered into a comtipace 
with J. D. Sullivan, as sub-contractor, in the matter of 
the construction of a portion of said new Lincoln 
High School Building, wherein and whereby the said 
J. D. Sullivan contracted to furnish the necessamy 
labor and material for tie comsttiction of the wmartcon 
the building so contracted by him to be constructed, 
and thateaitemyard and onver about the srd’dayeas 
November, 1911, the said J. D. Sullivan duly assigned 
to said Sullivan’ Fireproot Partition Go7-all of iieeine 
terest in hisssard contract, and that thereafter them ma 
Sullivan Fireproof Partition Co. was recognized as a 
sub-contractor under said contract by the defendant, 
and as tlre other party to said cemtnact, an«d satd iSite 


livan Tireproof Partition Co. entered upon the per- 
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formance Of the work specified in said contract, and 
@eeeprcamiieaerims and conditions thereof. 
SUE. 

Sitiecie said Sullivan Fireproof Partition Co. in 
said contract agreed to pay promptly, as they became 
due, all sums incurred for any work or labor done, or 
materials furnished, upon said building in connectior 
with said contract, and that said contract provides 
that in case of any default on the part of the Sullivan 
Iireproof Partition Co. to pay any such sums, the 
defendant shall have the right to pay such sums, to- 
gether with any additional sums the payment of 
which is necessitated by such default of said Sullivan 
Fireproof Partition Co., either for costs, Attorneys 
fees, or otherwise, and that all sums so paid by the 
defendant should be repaid by the said Sullivan Fire- 
proof Partition Co., and that the defendant might 
with-hold any money due the Sullivan Fireproof Par- 
tition Co. until such indebtedness is repaid. 

IE. 

That on the 18th day of December, 1911, the said 
Sullivan Fireproof Partition Co. gave an order upon 
defendant in favor of plaintiff, of which the follow- 
ing 1s a copy, being the same order set forth in Para- 
graph VI of plaintiff's complaint, to-wit: 

FE Oruennd Ore Dec 1s 1911: 
Lewis A. Hicks Company, 
Pomeccter Bldg, City. 
Gentlemen: 
Please pay to Ladd & Tilton Bank, this city, al’ 
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monies now due and all that may become due on that 
certain contract between yourselves and the under- 
signed for the partition work in the new Lincoln High 
School in this City. 

This order is meant to cover only as to payments 
and does not release the undersigned from any obli- 
gation assumed in the said contract. 

Yours very truly, 
SULLIVANSFIREPROOP PAKTITIONGS 
JO. Sullivans Press 
fe ©, stllivany Vbiree 
and Secs 
mccepred, 
iW SAS EGS COMM AN 
by George VV aener Mick. 
NS 

That the plaintit recetwed sam order trommesam 
Sullivan Fireproof Partition Co. with full knowledge 
of the obligation of the said Sullivan Fireproof Partition 
Co. to defendant to pay all sums incurred for all work 
or labor done, or materials furnished in connection 
with sail contract, and that said order was given, ac 
shown upon its face, subject to the condition that it 
was so given subject to the payment by said Sullivan 
Fireproof Partition Co. for all work or labor done, or 
materials furnished upon said building in connection 
with said contract, and that said order itself gave 
notice to plamtiif of all tlresterms and conditicitsror 
said contrawet, and that tlle same was reccimedmiy 
plaintiff subject to all the conditions thereof. 


Lewis A. Hicks Company 1d 

Do 
That thereafter the Sullivan Fireproof Partition 
Co. entered upon the performance of the work speci- 
fied) in its said contract with defendant, and there- 
aiter completed the same, and that the defendant has 
pard, by and with the consent and through the me- 
ditim of the plaintiff, Ladd & Tilton Bank, the full 
amount of contract price and extras provided for in 
said contract, excepting the sum of Thirty-five Hun- 
dred ($3500.00) Dollars, and that on tne 16th day of 
May, 1912, there was unpaid, account of said contract, 
by defendant, the sum of Thirty-five Hundred 

($3500.00) Dollars. 
pole 


iiaieumereatter, and om or about the ........ day of 
Nay, 1912, defendant was served with a garnishment 
in an action brought by Roeblings Sons Co. against 
iitewomilivean Fireproof Partition Co. in the Justice's 
Som tor the District of Portland, County of Mult- 
Romadeestate of Oregon, wherein the sum of Two 
Hundred Fourteen and Ninety-nine Hundredths 
($214.99) Dollars was garnished in the hands of de- 
fendant as being due and owing to the Sullivan Fire- 
proof Partition Co., and that thereafter a judgment 
was duly made and entered in said Justice’s Court 
Peamist said Stillivan Fireproof Partition Co. in said 
amount and against defendant, and that the defend- 
ant thereupon paid said sum in satisfaction of said 
judgment; that the claim of said Roeblings Sons Co. 


which culminated in said judgment, grew out of the 
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furnishing of materials to said Sullivan Fireproof 
Partition Co. in connection with the contract of said 
Sullivan Fireproof Partition Co. with defendant, and 
that there remains at this time unpaid by defendant, 
account of said contract with said Sullivan Fireproof 
Partition Co., the sum of Three Thousand Two Hun- 
dred Seventy-seven and Ninety-six Hundredths 
(or277.90) Dollars. 
Sere 

That the following named persons and corporations 
periormed labor and futinisted niaterials to thessme 
livan Fireproof Partition “Co. tow he Wedieamd 
Which was used in the matter “of the Viagial 
construction of said building by said Sullivan 
ireproot Partition Con under and by virttie oi mc 
contract with defendant, and that there is now unpaid 
and owing to the said persons and corporations by the 
said Sullivan Fireproot Partition Co jon accoune 
thereof, the amounts set opposite their respective 


names, to-wit: 


mvcie Cement IPCs? (Cio, a... oS CoUNo 
Atlas Miwed Nortar Co. ...... en WAN ESS) 
Portland @uativa(CG.ee oa 134.00 
Columbia wontiice Cove... eee 114.08 
Cantina eince ance ope 30:22 
IBGE sidke, Pini (On os cease hone 7 0s 
di Deh DC en ania oer so eee ae eh 6255 
EXOirtli @ Csi WO@GNC Oo. 22 eee BOS 
Oinreg@en lraistein Gos... eae (276 


Went legnceiachiineiy (G, =o ee 47.85 
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Portland Railway, Light and Power 


CO. sth See) 
(rcoree 1G kta ee) 
amen OusCompany .................--.---- 7a25 
teeter Lime & Plaster Co. ............ 1285.91 
Seite and Branch ..........-c:.-1.2se000 1400.00 
Mimimed States Steel Product Co......... 150.00 


making a total of Four Thousand Four Hundred 
Ninety-six and Sixty-one Hundredths ($4,496.61) 
Dollars. 

PIL 

That the Sullivan Fireproof Partition Co. is insolv- 
ent, and is unable to pay to said persons and corpora- 
tions the said amount of Four Thousand Four Hun- 
dred Ninety-six and Sixty-one Hundredths ($4,- 
496.61) Dollars, or any part thereof, and that the 
said persons and corporations are claiming froin the 
defendant under its bond so executed to School Dis- 
trict No. 1 of Multnomah County, Oregon, the said 
aggregate sum of Four Thousand Four Hundred 
Ninety-six and Sixty-one Hundredths ($4,496.61) 
Dollars, and that a portion of said corporations have 
already instituted an action against the defendant 
upon said bond and that defendant is liable for and 
will be compelled to pay to said persons and corpora- 
tions the said sum of $4,496.61. 

XV. 

That owing to the failure of said Sullivan Fireproof 
Partition Co. to pay to said persons and corporations 
the said sum of Four Thousand Four Hundred Nine- 
ty-six and Sixty-one Hundredths ($4,496.61) Dollars, 
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the defendant has paid all moneys due, or to become 
due, to said Sullivan Fireproof Partition Co., and that 
there was not at the commencement of the above en- 
titled action, nor is there now anything due, owing or 
payable by the defendant to said Sullivan Fireproof 
Partition Co., and that consequently there is nothing 
due, owing or payable from defendant to plaintiff by 
virtue of said order. 

WHEREFORE, defendant prays for a judgment 
of the above entitled court, dismissing the above en- 
titled action, and for a judgment against plaintiff for 
its costs and disbursements herein. 

CHAMEERILATM, dW TiOMms <i RA Ie Mai 
and LESTER We @pPrREYS, 
Attorneys for Defendant. 
(Endorsed): Aatewer Filedisept: 14, 1912. 
Aa, CANNOMS 
@Gieniae.s District Conm 
And aiterwards, to wit, on tne 14 day of December 
(912) there wasidinly tledanesaid Court, 1 Sceoma 
Amended Reply, in words and figures as fol- 


lows, to wit: 
[Second Amended Reply. ] 
ile.) 


Comes now the above named plamtifi and for a 
second amended reply to the answer filed by the above 
named defendant, denies, admits and allegesmicmial= 
lows: 

IE 


Bor a reply unte paiierapl lot the furtiier amd 
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separate answer and defense plaintiff admits the 
same. 
iL, 

For a reply unto paragraph II of the further and 
separate answer and defense plaintiff admits the 
same. 

IIT. 

Forareply unto paragraph III of the further and 
separate answer and defense plaintiff admits the 
same. 

Vee 

For a reply unto paragraph IV of the further and 
separate answer and defense plaintiff admits the 
same, 

Ve 

For a reply unto paragraph V of the further and 
separate answer and defense plaintiff admits the 
same. 

WAL 

Por a reply unto paragraph VI of the further and 
separate answer and defense plaintiff admits that the 
defendant entered into an agreement with School 
District No. 1 of Multnomah County, Oregon, for the 
construction of a High School Building to be known 
as the New Lincoln High School, and admits that in 
connection with said contract the above named de- 
fendant executed its bond as principal in favor of said 
School District No. 1, with the Pacific Coast Casualty 
Company as surety thereon, but denies any knowl- 
edge or information as to whether or not the bond 
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set forth in said Paragraph V1 is a true copy of said bond 
and the whole thereof, and denies any knowledge or 
information as to whether or not said bond was ex- 
ecuted pursuant to the laws of the State of Oregon 
as required by Section 6266 of Lord’s Oregon Code 
or of any other section of said Code. 

Vi. 

For a reply unto paragraph VII of the further and 
separate answer and defense plaintiff admits that on 
or about the 29th day of April, 1911, the defendant 
entered into a contract with J. D. Sullivan as sub- 
contractor, for the construction of a portion of the 
New Lincoln High School, and admits that said con- 
tract was, on or about the 3rd day of November, 191 
duly assigned to the Sullivan Fireproof Partition Co., 
and admits that the Sullivan Fireproof Partition Co. 
entered upon the performance of the work specified 
in said contract, but denies any knowledge or infor- 
mation sufficient to form a belief as to the other alle- 
gations in said paragraph of said further and sepa- 


rate answer set forth. 


WIG. 

For a reply unto paragraph VIL of the further and 
separate answer and defense plaintiff denies any 
knowledge or information sufficient to form a belief 
as to the allegations thereof and therefore denies the 
eamie. 

TX. 

For a reply unto paragraph LX of the further and 

separate answer and detense plaintiff admits the 


Same. 
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For a reply unto paragraph X of the further and 
separate answer and defense plaintiff denies the same. 
Dol 

For a reply unto paragraph XI of the further and 
separate answer and defense plaintiff denies that the 
defendant, by the consent and through the medium of 
Ladd & Tilton Bank, has paid all of the money due 
under the said contract entered into with the Sullivan 
Fireproof Partition Co. excepting the sum of thirty- 
five hundred dollars ($3500.) and this plaintiff denies 
that the sum of thirty-five hundred dollars was, on the 
tegmdenmer May, 1912 the balance due and remaining 
unpaid on account of said contract. 

SINE 

Poimneply tito paragraph X11} of the further and 
separate answer and defense plaintiff denies any 
knowledge or information sufficient to form a belief 
as to the facts therein alleged and therefore denies 
the same. 

SGUNL, 

For a reply unto paragraph XIII of the further and 
separate answer and defense plaintiff denies any 
knowledge or information sufficient to form a beliet 
as to the facts therein alleged and therefore denies 
the sanie. 

DIS 

For a reply unto paragraph XIV of the further and 
separate answer and defense plaintiff denies any 
knowledge or information sufficient to form a belief 
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as to the facts therein alleged and therefore denies 
the same. 
XV. 

For a reply unto paragraph NV of the further and 
separate answer and defense plaintiff denies the same. 

And for a further and separate reply unto the an- 
swer filed by the defendant herein and by way of 
estoppel, this plaintiff alleges as follows: 

Il. 

Rilaintiit refers to its complaint filed lerem mend 
refers to each and all of the allegations thereof and 
males the same a part oi this further and separate 
reply. 

ne 

That at the time the Sullivan (Fireproot Pamiiien 
Co. borrowed money from the plaintiff herein as set 
forth in the complaint filed herein, the Sullivan Fire- 
proot Partition Commade exceuted and delivercd mien 
a valuable consideration, unto Ladd & Tilton Bank, 
an assignment of all the funds due and owing or to 
become due and owing to it on account of said con- 
tract from Lewis A. Hicks Company, which said as- 
signinent is in words and figures as follows, to wit: 

“Portland, Ore. Dec. loo 
Lewis A. Hicks Company, 
Worcester Blde, City. 
Gentlemen: 

Fitase payeto Ladd © Milton Bank, this vei seal 

monies now due and all that may become due on that 


certain contract between vourselves and the under- 
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signed for the partition work in the New Lincoln 
High School in this city. This order is meant to 
cover only as to payments and does not release the 
undersigned from any obligation assumed in the said 
contract. 

Yours very truly, 

Seely AN FIRERBROOF PARTITION CO. 
Joao LivVAN wires. 
eC mele iotWAN Vo Pres. 

aad ey 
Avecepived, 

(Ee how. HIGGS COMNMPAN Y 

iby George Waener.” 
which said assignment was duly accepted by the 
Lewis A. Hicks Company, and pursuant to the terms 
thereof said Lewis A. Hicks Company did thereafter 
pay unto the Ladd & Tilton Bank, as assignee, all the 
money due under and by virtue of said contract and 
assignment as aforesaid, save and except thirty-six 
hundred dollars ($3600.) as in said complaint set 
forth. 

MAUL, 

Waar seretoiore and on orsabous April 3, 1912, 
Lewis A. Hicks Company made and delivered the fol- 
lowing notice: 

“or. sod, 192, 
Smilivam Fireproof Partition Co., 
City. 
Gentlemen: 


As your work has been completed on the Lincoln 
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High School there will be due you on or about May 
Ist the balance of $4300.00. According to your as- 
signment this will have to be paid to the Ladd & Til- 
ton Bank, 

Of this amount we are willing to pay you now $700 
to be applied on accounts on the job, to be paid 
through Ladd & Tilton Bank. 

Mery truly yours, 
LEWIS AL FECKS COMPANY: 

Pie ar Sa rece itz 

Tinat said notification of Apmil 3, 1912, as abovesces 
forth, was made and given by the Lewis A. Hicks 
Company after and subsequent to the time when the 
Sullivan Fireproof Partition Co. had performed and 
completed its said contract with the Lewis A. Hicks 
Company as aforesaid, and after the work done under 
fife said) contract as aloresaid had been acceptedmns 
the Lewis A. Hicks Company, and after all the money 
due under said contract aforesaid was due and owing 
from Lewis A. Hicks Company by virtue thereof; that 
said notification bearing date of on or about Aprils 
1912, was made and civen by the Lewis “A, Bivelks 
Company with full knowledge, or with opportunity of 
full knowledge, of all the facts relative to said assign- 
ment, notice, sub-contract and the work done and 
acceptance thereof, and was made and given by the 
said Lewis A. Flicks Company with the intention that 
the same should be rehed upon by the Sullivan Fire- 
proof artition Co. and the Ladd & Tilton emiik: 


That Ladd & Tilton Bank, relying upon the assign- 
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ment aforesaid, dated December 18, 1911, and notifi- 
cation aforesaid made and given April 3, 1912, and 
relying upon the representations made by Lewis A. 
Hicks Company that the said contract had been com- 
pleted and the work done thereunder accepted, and 
relying upon the notification, representations and 
statements of Lewis A. Hicks Company that there 
was forty-three hundred dollars ($4300.) due Sulli- 
van Fireproof Partition Co. and this plaintiff by 
virtue of the assignment aforesaid, and relying upon 
the assignment, notification of April 3, 1912 aforesaid, 
representations and statements of Lewis A. Hicks 
Company that said contract aforesaid had been com- 
pleted and the work thereunder accepted according 
to the terms thereof, said Ladd & Tilton Bank did, 
relying upon all the statements aforesaid, release unto 
its own prejudice to Sullivan Fireproof Partition Co. 
all moneys which came into its possession, which said 
moneys had been paid to Ladd & Tilton Bank by the 
Lewis A. Hicks Company by virtue of the assign- 
ment aforesaid, the said Ladd & Tilton Bank relying 
upon the last moneys due and payable under said 
contract to reimburse itself for the loans made to Sul- 
livan Fireproof Partition Co. And if it had not been 
for the assignment, and notification dated April 3, 
m2 amdethe statements and representations made 
by the Lewis A. Hicks Company, all as aforesaid, the 
said Ladd & Tilton Bank would not have released all 
of said funds which came into its possession as afore- 
said, but would have applied the same, as it had a 
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night to de, onswccoumt of the indebtediress diuwe Yo 
itself from the Sullivan Fireproof Partition Co. That 
Ladd & Tilton Bank relied upon the written notice 
above referred to and the statements and representa- 
tions therein contained and believed therefrom that 
the Sullivan Fireproof Partition Co. had fully com- 
pleted the contract aforesaid and that the work had 
been accepted thereunder and believed that the full 
sum of $4300. was due on account thereof and that 
the same would be paid forthwith by Lewis A. Hicks 
Company, and if it had not been for the assignment 
and notification above set forth Ladd & Tilton Bank 
would not have released to Sullivan Fireproof Parti- 
tion Co. all the funds which came into its hands and 
belonging to Sullivan Fireproof Partition Co. in ex- 
cess of the indebtedness due and owing to it from 
ihe Sullivan Fireproot Partition Co. Tie said lead 
& Tilton Bank did, after receiving the notification of 
Aprile3, 1912, sebove set ont, andun relaance thereon 
pay unto Sullivan Fireproof Partition Co. the tall 
sum of seven hundred dollars ($700.) the said sum 
being the difference between the amount which the 
Lewis A. Hicks Compamy specified in said notice Ms 
being the balance due under said contract and which 
it would pay and the amount of the indebtedness due 
from Sullivan, Fireproot kaiririem Co. to Laddie Tie 
ton Banke om that ta te. 
Ly. 
Phat on April.3, 1912, the indebtedness due and 


owing from the Sullivan Firepraot Partition Co. to 


Lewis A. Hicks Conrpany Ai 
Ladd & Tilton Bank was overdue and the said Sul- 
livan Fireproof Partition Co. was at that time a going 
concern and actively engaged in business within the 
State of Oregon, and the said Ladd & Tilton Bank 
could have adopted such means and taken such steps 
as were proper and necessary to secure the repayment 
of the said indebtedness and could have applied the 
money then in its possession or which afterwards 
caime into its possession by virtue of said assignment 
on said indebtedness, but on the contrary the said 
Ladd & Tilton Bank, believing the statements and 
representations of Lewis A. Hicks Company to be 
true and the written notices given thereunder to be 
true, and further believing and relying upon the fact 
that the full sum due on account of the contract 
would be paid to it by virtue of said assignment afore- 
said did not so apply said money or adopt such means or 
measures to secure the payment of said indebtedness 
Guesinoeny sullivan Fireproot Partition Co. to itselt, 
which application of money or means and measures if 
adopted would have caused reimbursement to the 
above named plaintiff for the loans so made to the 
Sullivan Fireproof Partition Co. That subsequently 
the Sullivan Fireproof Partition Co. became unable to 
make payment of its outstanding indebtedness and 
withdrew from active business in the State of Oregon, 
and this plaintiff, because of the acts and facts afore- 
said, is now deprived of any recourse against said 
Pula tireproot Partition Co. on account of the 
indebtedness aforesaid. 
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ve 

That because of the facts herein stated Ladd & 
Tilton Bank was lulled into a position of false security 
and was prevented from taking such steps as would 
have been necessary and proper to enforce and collect 
the indebtedness due from Sullivan Fireproof Parti- 
tion Co. to itself at a time when the collection of said 
indebtedness could have been enforced, and because 
of such facts as herein stated the said Ladd & Tilton 
Bank changed its position, all to its subsequent detri- 
mpent as lerein set forth. 

VI. 

That heretofore the Lewis A. Hicks Company has 
elected to pay unto Ladd & Tilton Bank the balance 
due as aforesaid, and which remained unpaid, by vir- 
tue of its contract with the Sullivan Fireproof parti- 
tion Co., the assignment of the funds thereunder and 
notification subsequent thereon, all as is herein more 
particularly set forth, which election on the part of 
the Lewis A. Hicks Company was made with full 
knowledge, or with opportunity of full knowledge, of 
all the facts, circumstances and conditions surround- 
ime tle conitzact €itered into emween Lewis A- Hire. 
Company “md the Sullivan lireproet Partition Co 
and the performance of the work thereunder and the 
fulfillment of the terms and conditions thereof and 
the assignment of the moneys accruing thereon. 

Nie 
That Lewis A. Hicks Company is not liable to any 


of the unpaid creditors of the Sullivan Fireproof Par- 
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tition Co. for any money which may be due to said 
unpaid creditors on account of any of the work done 
on the said New Lincoln High School, inasmuch as 
the said Lewis A. Hicks Company, prior to the com- 
menceiment of operations under said contract between 
said Lewis A. Hicks Company and said Sullivan Fire- 
Peoommem@inon Co. exacted from the Sullivan Fire- 
proof Partition Co. a bond with good and sufficient 
surety thereon, which bond was conditioned to se- 
cure the faithful performance of said contract on the 
part of the Sullivan Fireproof Partition Co. and par- 
ticularly the said bond was given to indemnify and 
save harmless the said Lewis A. Hicks Company 
against all and any unpaid creditors of the said Sulli- 
van Fireproof Partition Co. on account of any work 
done on the New Lincoln High School, which bond 
was in the penal sum of six thousand dollars ($6000. ) 
and is in words and figures as follows, to wit: 
NEON D NO]43981 
tee SrAlTiES FIDELITW AND GUAR- 
NT yY COMPANY. 
fome Orica balinnone, Wd. 

KNOW ALL MEN BY THESE PRESENTS: 
ite sulivad Pireproot Partition Co. a corporation 
organized under the laws of the State of Washington 
(hereinafter called the Principal) and the United 
states Fidelity and Guaranty Company, a corpora- 
tion created and existing under the laws of the State 
of Maryland, and whose principal office is located in 
Baltimore City, Maryland, (hereinafter called the 
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Surety) are held and firmly bound unto LEWIS A. 
HYORS COMPANY, 4 corporation, (herematver 
called the Obligee) in the full and just sum of Six 
Thonsand and no-100 ($6,000.00) Dollars, lawful 
money of the United States, to the payment of which 
sum, well and truly to be made, the said Principal 
binds itself, its successors and assigns, and the said 
Surety binds itself, its successors and assigns, jointly 
and severally, firmly by these presents, signed, sealed 
ame delivered this 3rd day of Nomember, A. D219 iaF 

WHEREAS, said Principal has entered into a cer- 
tain written contract with the Obligee, which con- 
traet was originally executed April loth 19) eis 
tween |. D. Sullivan, of Salt Lake Utah, andiWeqi6eAe 
Hicks Company, and assigned to said principal on the 
Jord day of Noveutter, 1911, where it is aenec mie 
do and perform all the work for the plaster block par- 
titions, inclusive of the furnishings and setting of all 
approved partition blocks with grounds, nailing 
blocks and backboards required for the fastening of 
lime or other materials attaching to the partitions, but 
exclusive of bucks for all openings to be supplied and 
set by thevcontractor at his own expense, on atid 
comirection with a Brick and Steeh Fich Scheoi snide 
ig, at Portland, Oregon, on Block 202, bounded by 
Mall, Market, Sevénth and Park Streets. It is "howe 
ever, expressly understood and agreed that this bond 
omaranwees the conipittienm of te contract in @econde 
ance witir its f@rms and conditions, but is ota 


tended and does not guarantee against damages for 
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personal injury or infringement of patents, as more 
epeciicall, referred to in Sections VIII and IX of 
said contract. 

NOW, THEREFORE, the condition of the fore- 
going obligation is such that if the said Principal shall 
well and truly indemnify and save harmless the said 
Obligee from any pecuniary loss resulting from the 
breach of any of the terms, covenants and conditions 
of the said contract on the part of the said Principal 
fombempertoimed, then this obligation shall -be void; 
Suier vice 10 temaim in full force and effect in law’ 
provided, however, that this bond 1s issued subject to 
the following conditions and provisions: 

iio he That no lability shall attach to the Sur- 
éty hereunder unless, in the event of any default on 
Biespatt ot tle principal in the performance of any of 
the terms, covenants or conditions of the said con- 
tract, the Obligee shall promptly upon knowledge 
thereof, and in any event not later than thirty days 
after the occurrence of such default, deliver to the 
Pumety at its office in the City of Portland, Oregon, 
written notice thereof with a statement of the princi- 
pal facts showing such default and the date thereof: 
nor unless the said Obligee shall deliver written 
notice to the Surety at its office aforesaid, and the 
consent of the Surety thereto obtained, hefore making 
to the Principal the final payment provided for under 
the contract herein referred to. 

SECOND: That in case of such default on the 
part of the Principal, the Surety shall have the right, 


on Ladd & Tilton Bank as. 


if it so desire, to assume and complete or procure the 
completion ot sardteontraet: and in case of suchadee 
fault, the Surety shall be subrogated and entitled to 
all the rights and properties of the Principal arising 
out of the said contract and otherwise, including all 
securities and indemnities theretofore received by the 
Obligee, and all deferred payments, retained percent- 
aces aml credits due to the Principal at the tnegar 
stclideiiult, or to become due thereaiter by the temm. 
aiid dates of the contract. 

THIRD: That m m6 event shall@the Stiremay 
liable for a greater sum than the penalty of this Bond, 
or subject to amy suit, action or other proceedime 
thereon that is instituted later than the 3rd day of 
INowiennber A. 1D, 1912. 

FOURTH: That in mo event shall the Simei. 
liable for any damage resulting from, or for the con- 
struction or repair of any work damaged or de- 
stroyed by any act of God, or the public enemies, or 
mobs, or riots, or civil commotion, or by employes 
leaving the work being done under said contract, on 
account of so-called “strikes” or labor difficulties. 

PN TESTIMONA Wi E REO, the said. pisimeiel 
has caused these preseits to be sealed “witli itsWeqne 
porate seal, attested by the signature of its duly au- 
thorized officers, and the said surety has caused these 
presents to be executed by its Attorney-in-fact, sealed 
With its corporate seal, Un@"dgy and vear (fst abee 
Otten. 

SULLIVAN ETMEDROO PARA niger 


By. C. Sitlliman, Secreta: 


Lewis A. Hicks Company 83 


Pieces OD) Sullivan, President. 
ec oillivan, Elis Atty. iiact. 
wow kD STATES FIDELITY AND 
Ge wR ANTY CO. 
RealWouclas KR. Tate, Attorney in Fact.” 
Countersigned by 
Hartman & Thompson, 
Geneeral Agents. 


WADE 


That said bond was properly executed and was a 
eood and sufficient bond and was so accepted by the 
Lewis A. Hicks Company and the said bond 1s now 
and has been at all times herein stated in full force 
and effect and binding upon each the principal and 
surety therein named, according to the terms thereof, 
and because of said bond the said Lewis A. Hicks 
Company will have or sustain no loss on account of 
any of the unpaid creditors of said Sullivan Fireproof 
Partition Co. for work done on the New Lincoln High 
School, and the said Lewis A. Hicks Company, be- 
cause of said bond, has ample and sufficient security 
to indemnify it against all loss on account thereof. 

OX. 

That the said Ladd & Tilton Bank has no security 
for indemnity for the repayment of the money due 
from the Sullivan Fireproof Partition Co. other than 
as is herein set out and which arises by virtue of the 


Mectemiment of December 18, 1911, and the notifica- 
ioimon pri! 3, 1912. 
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i. 

That because of all the facts in the complaint and 
further reply set forth the Lewis A. Hicks Company 
ought to be and is now estopped to deny that the full 
sum of thirty-six hundred dollars ($3600.) is not now 
due te said sullivan Fireproot Partition Co. and add 
& Tilton Bank, its assignee, all as aforesaid. 

XI. 

Vivat=by reason of the acts, facts, deeds, writites 
and other matters herein set forth and contained in 
the pleadings on file herein the Lewis A. Hicks Com- 
pany has lulled the said Ladd & Tilton Bank into a 
position of false security and caused it to change its 
position and release moneys in its possession or which 
came into its possession and which belonged to the 
Sullivan Fireproof Partition Co. and with which Ladd 
& Tilton Bank could have reimbursed itself on ac- 
count of said loans, and has prevented it from en- 
torcing the collection of its indebtedness against the 
Sullivan Fireproof Partition Co. at the time when 
the said Sullivan Fireproof Partition Co. was a going 
coneern and able to pay the same, and the said Lewis A. 
Llicks Company ought to be and is estopped from 
asserting that there is no money due to the Sullivan 
Fireproof Partition Co. or this plaintiif b¥ virtue ot 
ihe assignment and notification wand other tachemee 
abovessel forth, 

WHEREFORE, plaintiff asks judgment as prayed 
igi the complaint, 

WOOD, NONTAGUE @ HUNT, 
Attorneys tor PIAm#{i fi. 
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[Endorsed]: Second Amended Reply. Filed Dec. 
14, 1912. 
A. M. CANNON, 
Glen Ue Seiistrict sort. 


And afterwards, to wit, on the 10 day of March, 1913, 
there was duly filed in said Court, an Opinion, in 
words and figures as follows, to wit: 


[ Opinion. ] 
(Titles) 


ipa N; District Judge. 

The facts material to this controversy are that in 
January, 1911, the defendant Hicks & Company, a 
corporation, entered into a contract with School Dis- 
trict No. 1, Multnomah County, Oregon, to furnish 
material and labor necessary for the erection and con- 
struction of a public school building and as required 
Pemeeerion) 0200 IL. O. L., executed and delivered to 
the District a bond with approved surety, conditioned 
that it would promptly make payments to all persons 
supplying labor or material for any portion of the 
work provided in the contract. Thereafter and in 
April, 1911, Hicks & Company sublet a portion of the 
work to one J. D. Sullivan, and by the terms of the 
written contract between it and Sullivan, Sullivan 
agreed to pay promptly as they became due all sums 
for work and labor done or material furnished in the 
doing of the work specified therein “and in case of 
any default on the part of the sub-contractor (Sulli- 
wed) the contractor (Hicks & Co.) shall have the 
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right to pay said sums together with any additional 
suis the payment of which is necessitated by such 
default of the sub-contractor, either for costs, attor- 
neys fees or otherwise, and all sums so paid by the 
contractor shall be repaid by the sub-contractor, and 
the contractor may withhold any money due the sub- 
contractor until such indebtedness is repaid.” 

Sullivan thereafter assigned his contract, with the 
consent of Hicks & Company, to the Sullivan Fire- 
proof Partition Company and such company, for the 
purpose of obtaining a banking credit with the plain- 
tiff, made, executed and delivered to it on December 
18, 1911, the following order: 

“Portland, Ore, Deco leg iome 
“Lewis A. Hicks Company, 
Worcester Building, 
City. 
Gentlemen: 

Please pay to Ladd & Vilton@Bamk, this cits aul 
monies now due and all that may become due on that 
certain contract between yourselves and the under- 
signed for the partition work in the new Lincoln High 
School in this city. 

This order is meant to cover only as to payment: 
and does not release the undersigned from any obli- 
gation assumed in the said contract. 

Wours very tiauily, 
Sullivan Fireproof Partition Co. 
IB Secliit thok Tires, 
AC. Sullivan Wo eigness 
& Sec ye 
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This order was duly accepted in writing by Hicks & 
Company. Thereafter the Sullivan Fireproof Parti- 
tion Company proceeded with the execution of its 
contract and payments thereon from time to time by 
Hicks & Company were made by its checks in favor 
of the plaintiff, which checks were endorsed by the 
plaintiff without recourse and delivered to the Sul- 
livan Company and passed to its credit on the books 
of the bank. The contract of the Sullivan Company 
was completed some time in March, 1912. At that 
miitemmiere was due the plaintift from the Sullivan 
Company about $3600.00 for money advanced on the 
security of the order or assignment of December 18, 
1911, and there was also a balance of about $4300.00 
unpaid on the contract between Hicks & Company 
and the Sullivan Company. The Sullivan Company 
desired to use $700.00 of the latter amount in pay- 
ment of sundry small claims against it, but the plain- 
tiff declined to consent thereto without a written 
statement from Hicks & Company showing the con- 
dition of the account between it and the Sullivan 
Company. Thereupon Hicks & Company gave the 
Sullivan Company for delivery to plaintiff the follow- 
ing statement or letter: 
“Royce, 1912. 
“Sullivan Fireproof Partition Company, 
Cie 

Gentlemen: 

As your work has been completed on the Lincoln 
High School there will be due you on or about May Ist 
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the balance of $4300.00. According to your assign- 
ment this will have to be paid to the Ladd & Tilton 
Bank. 

Of this amount we are willing to pay you now $700 
to be applied on accounts on the job, to be paid 
through Ladd & Tilton Bank. 

Wery truly yours, 
LEWIS A. HICKS COMPASS 
By Fred AM Nar 

This statement or letter was delivered by the Sullivan 
Company to the plaintiff and thereupon Hicks & 
Company drew its check for $700.00 in favor of the 
plaintiff, which check was endorsed by it and deliv- 
ered to the Sullivan Company and by it used in pay- 
ment of its debts. 

At the time the letter of April 3rd was written and 
the $700.00 check drawn there were and are now un- 
paid claims for labor and material furnished the Sul- 
livan Company and used by it in the performance of 
its contract with Hicks & Company, amounting to 
about $4500.00, which Hicks & Company admit its 
liability to pay, and on account thereof Hicks & Com- 
pany in May, 1912, refused to make any further pay= 
ments to the plaintiff on the assignment of December, 
1910, andthencesshistaction. 

Under the bond of Hicks & Company to the School 
District it and its surety became liable for the pay- 
nent of labor and material furnished to Stub-ceon= 
tractors and which were used in the construction of 


the building, and to an action in the name of the state 
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for the use and benefit of the labor and material 
@imimamtes (oec. 62660 L. O. L. Hill vs. American 
Surety’Co., 2001U.S. 197. Smith vs. Mosier, 169 Fed. 
430.) The order and assignment from the Sullivan 
Company to the plaintiff was subject and subordinate 
to the terms of the contract between it and the defend- 
ant and their respective rights and liabilities there- 
under. The plaintiff therefore knew or was charge- 
able with knowledge at the time it accepted the order 
and assignment and made advances thereunder that 
Hicks & Company was liable for the payment of 
Glaiims tor labor and material furnished the Sullivan 
Company in the performance of its contract. 

The contention is made on behalf of the plaintiff 
(1) that Hicks & Company cannot assert as a defense 
to this action is_liability for unpaid labor and ma- 
terial furnished the Sullivan Company until it has 
paid and discharged them. And (2) that its liability 
under its bond is for such claims only as could be 
fede tie basis of a mechanic's lien if such lien could 
be filed against a public building. 

1am unable to concur in the first position and it is 
unnecessary to consider the other for, without detail- 
imemive evidence, it clearly shows that the unpaid mag 
terial and labor claims for which liens could have been 
filed amount in the aggregate to more than the sum 
now claimed by the plaintiff. The statute (Sec. 6266) 
in pursuance of which Hicks & Company's bond was 
given provides that any person furnishing labor or 


supplying material for the construction of the build- 
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ing specified in the contract and bond may, when 
payment for the same has not been made, have a right 
of action and is authorized to bring suit in the nan 
of the state for his use and benefit against the con- 
tractor and surety, and to prosecute the same to final 
judgement and execution. Hicks & Company and its 
surety were therefore personally liable for unpaid 
labor and material claims of the Sullivan Company. 
The fact that such claims are still unpaid would be a 
eood defense to an action by the Sullivan Company 
to recover on its contract, and the plaintiff stands in 
tmemplace and stead of tlve latter, it is 2 propersde= 
fense to this action. 

The principal contention of the plaintiff is that the 
defendant is estopped by its letter of April 3, 1912, 
from now asserting that there is not due and owing 
from it to the Sullivan Company the-amount stated 
therein less the $700.00. Assuming but not deciding 
that the letter amounted to a declaration by Hicks & 
Company that the sum of $4300.00 was then due and 
pavable to the Sullivan Company and that such sum 
would be paid the plaintiff in any event, and not a 
mere declaration that there was such a ‘balance mime 
paid on the contract with the Sullivan Company, and 
assuming further that the plaintiff so understood it 
and relied thereon, there 1s no room for an application 
of the doctrine of estoppel because the undisputed 
facts show that the plaintiff was not thereby misled 
to its injury. It was no doubt lulled into inaction 


and in reliance thereon took no steps at the time to 
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enforce its claim against the Sullivan Company, but 
the undisputed evidence is that the Sullivan Com- 
pany was in no worse position financially in May, 
when the defendant refused to make the payment 
than it was when the letter was written. The theory 
of an estoppel in pais is that one who by his acts or 
conduct has misled another to believe a given state 
of fact to be true and to act thereon, shall not be per- 
mitted to assert the contrary to the injury of the per- 
son so acting. The important condition of the right 
to assert such estoppel is the fact in addition to all 
others that the party pleading it must show that the 
attempted repudiation will work him injury by causing 
him to suffer a loss of some substantial character or 
that he was thereby induced to alter his position for 
the worse in some material respect. (16 Cyc. 744; 
Dickerson vs. Colgrove, 100 U.S. 578.) Plaintiff was 
in no way injured by its delay in proceeding against 
the Sullivan Company, but its remedy against that 
company was as full and complete in May, when the 
defendant refused payment, as it was when the letter 
of April 3rd was written. It was not injured on ac- 
count of the $700.00 payment becatise it was made to 
pay claims which could have been asserted against it 
by the defendant, and moreover, it could not right- 
fully have applied such payment to its own account 
because it was made on the express understanding of 
all parties that it was to go to the discharge of labor 
and material claims. 


Plaintiff claims that the defendant is protected by 
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a bond which it received from the Sullivan Company 
at the time the sub-contract was entered into and 
that it has commenced a suit to enforce such bond. 
The bond was to indemnify the defendant for claims 
for labor and material and the payment to plaintiff 


would not be covered thereby. 


[Endorsed]: Opinion. Filed Mar. 10, 1913. 
A.M, CANNON; 
Clerk°U ss. District Comme 


And afterwards, to wit, on Monday, the 10 day of 
March, 1913, the same being the 7th judicial day 
of the Regular March, 1913, Term of said Court, 
Present: the Honorable R. S. Bean, United States 
District Judge presiding, the following proceed- 
ings were had in said cause, to-wit: 

[Judgment Entry. | 
(iiiiles) 

This cause having heretofore been duly tried by 
the court, a jury having been waived, upon the ad- 
missions in the pleadings and evidence produced in 
open court, the plaintiff appearing by Isaac D. Hunt 
of its attorneys and the defendant appearing in War- 
ren I. Thomas and Lester W. Humphreys of its at- 
torneys, and the court at said time not being fully 
advised in the premises and having taken the matter 
under advisement and being now fully advised there- 
in, and the court does hereby generally find in favor 
of the defendant and against the plaintiff, and does 


hereby make a general finding that the plaintiff take 
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nothing in the above entitled action, and that the 
same be dismissed and that the defendant have judg- 
ment against the plaintiff for the costs and disburse- 
ments of this action. 

NOW, THEREFORE, based thereon, it is ordered 
and adjudged that there is nothing due or payable 
from the defendant to the plaintiff in the above en- 
titled action, and that plaintiff take nothing there- 
under, and that said action be and the same is hereby 
dismissed, and that the defendant have and recover 
of and from the plaintiff its costs and disbursements 
of this action taxed at $33.40, and that execution do 
issue therefor. 


And afterwards, to wit, on the 29 day of May, 1913, 
there was duly filed in said Court, a Bill of Ex- 
ceptions, in words and figures as follows, to wit: 


[ Bill of Exceptions. ] 
(anitle.) 


Now comes the plaintiff herein, Ladd & Tilton 
Bank, a corporation, by Wood, Montague & Hunt, its 
attorneys, and presents this its bill of exceptions as 
follows: 

This cause came on to be heard on the 24th day of 
February 1913, before the Honorable R. S. Bean, 
Judge of the United States District Court for the Dis- 
litcmor recon, sittine at Portland, Oregon, without 
a jury, a jury having been waived trerrktiee by all 
the parties, the plaintiff appearing by Isaac D. Hunt 
of counsel for the plaintiff, and the defendant appear- 
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ing by Warren IE. Thomas and Lester W. Humph- 
reys, of counsel for the defendant, all parties having 
announced themselves ready for trial the following 
proceedings were had and testimony given. 

Mr. A.C. SULLIVAN, a witness called on behalf 
ofthe plaintiff, after being duly savorn, testrfied, 
among other things, on cross examination, as fol- 
lows : 

Ouestions by Mr. THOMAS: 

©, Do you remember, Mr. Sullivan, low the 
amount of the unpaid claims of the various material- 
men furnishing stuff to you upon this building 1is— 
what the amount is? 

A. Somewhere about $4500.00. 

QO. About $4500.00. Have you, Mr. Sullivan, your 
books here indicating the amounts that are due to 
the various claimants? 

ED. es, 

MQ. Iwillask you to produce them. (Witness gets 
books.) What book is that you have, Mr. Sullivan ? 

Ay Wvcallut aledeer. 

©. Calhita ledger. Who mate theentries injtlias 
book? 

ml click 

©. So that tlhe emtries therein ane from your owm 
personal knowledge? 

Ae Yessir 

©. And they were not entered by anybodw else? 
Bo No, sit. 
() 


Is there anything in there, Mr. Sullivan, in con- 
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nection with the claim of Roebling’s Sons Company 
against the Sullivan Fireproof Partition Company ? 
A. Yes, sir. 
Q. Will you state what the Roeblings’ Sons Com- 
pany furnished to you, if anything, that caused that 


charge to be put in that book? 


To which question the plaintiff objected on the 
ground that the same was not proper cross examina- 
tion and was incompetent, irrelevant and immaterial 
and not pertinent to any issues made by the plead- 
ings. 

The court sustained the objection upon the ground 
that the same was not proper cross examination and 
thereafter counsel for the defendant made Mr. Sulli- 
van his own witness and continued as direct examina- 
tion. 


Questions by Mr. THOMAS: 


Q. What were the things that Roebling & Sons’ 
Company furnished you in connection? 

A. There was reinforcing wire. 

Thereupon the plaintiff objected to the question 
and answer and further objected to the testimony 
which was being elicited from the witness and 
objected to the continuation thereof upon the ground 
emceror tie reason that the same was incoinpetent, 
irrelevant and immaterial and not pertinent to any 
issues made by the pleadings in this case, which ob- 
jection was then and there overruled by the court, to 
which ruling the plaintiff then and there excepted, 


46 Ladd & Tilton Bank vs. 


which exception was then and there duly allowed by 
ilre court. 
Questions by Mr. TELOMAS continued. 

QO. Now what did you say that stuff was that 
Roebling & Sons’ Company furnished ? 

A. It was reinforcing wire. 

‘©. Where was that used? 

A. It was used in making these blocks. 

©. Blocks for what? 

A. Partition blocks. 

©. Partition blocks. Where were the partition 
blocks used? 

a, In the partition@vork at the Lincoln ian 
School, and other places as well. 

Q. What was the amount of the claim of Roebling 
Sons? 

A. It totaled $214.99, 

O) Hasthat clainmbeemparde 

me \ieseesir: 
@. Who pani 

A. Hicks Company. 

On cross examination as to the above point Sulli- 
van testified as follows: 


@uestions by Mr. HONT: 


‘Q. Now you say you testified that the Roeblings’ 
Sons claim is the only one that has been paid. 

~. Yes, Of those we have mentioned, 

QO. Do you know that it was paid? 
A. Weil, Hicks Company told nie,that it was. 


& 


QO. Then you are simply testifying to what they 
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told you? 

A. Yes, Roebling never told me. 

©. You don't know of your own knowledge that 
it was paid, do you? 

A. Well, I feel pretty well satisfied that it was. 

©. Simply from what they told you, though? 

A. Simply from what I heard from them—not 
from Roebling. 

Q. Well, | won't object to the manner you know 
it, but do you know how it was paid? 

A. I think through a judgment entered against us 
and Roebling garnisheed the money that Hicks had, 
for our account. 

Me aU N I: For the purpose of the record, your 
Honor, I would like to move that the payment of 
Roeblings’ Sons Company's claim be stricken out for 
the reason that it was paid under a writ of garnish- 
ment served upon the Hicks Company, and under the 
rule of law, Hicks Company could not retain under 
this assignment anything due, and therefore whatever 
they did retain was of course beyond their power to 
do so. 

Mitereaiter A.C. Sullivan testified in the direct ex- 
amination, as follows: 

Questions by Mr. THOMAS: 

eee ewill call your attention to the claim of the 
mente Cement Plastér Company. Will you look at 
the book and see if there 1s anything there in connec- 
tion with the Acme Cement Plaster Company? 


A. Yes, sir, the book shows we are owing them 
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$836.55, 

®. What was that for? 

Aw It was fer plaster. 

C Where was the plaster used? 

A. It was used in making blocks. 

©. And those blocks were used in the Lincoln 
High School? 

A. Lincoln High School building. 

(OF Sglis this sum) of $83659 bcemenaid? 

Pe NO, sir. 

OF That is still due the Acnite ‘Cement Plage, 
Company? 

PY es, sir, 

Thereupon counsel for the plaintiff moved the court 
to strike from the record the testimony of A. C. Sul- 
livan relative to the claim of the Acme Cement Plas- 
ter Company upon the ground and for the reason that 
if anything was due the Acme Cement Plaster Com- 
pany it had not been paid atid the amount of the in- 
debtedness thereof was not liquidated; that it was 
capable of ascertainment and being made certain, and 
that the witness should not be permitted to testify to 
unliquidated or contingent claims, and for the further 
reason that the same was incompetent, irrelevant and 
unmaterial, which motion was denied by the court, to 
which ruling the plaintiff then and there duly ex- 
cepted, which exception was then and there duly al- 
lomwed by the cour, 

Thereafter counsel for the defendant started to con- 


tinue the examination of the witness A. C. Sullivan, 
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relative to the unpaid, unliquidated claims against 
Sullivan, and counsel for the plaintiff objected to such 
testimony being received upon the ground and for the 
reason that all of said claims and accounts alleged to 
be due and owing from Sullivan to unpaid creditors 
were unliquidated and uncertain; that the same were 
pleaded as damages, and were capable of being made 
definite and certain, and that the same had not been 
reduced to a definite and certain amount so as to en- 
able the same to be pleaded as an element of dam- 
ages, and further that any and all of said testimony 
was incompetent, irrelevant and immaterial to any 
issues made and presented by the pleadings in this 
case and to any facts to be determined therefrom, 
which objection was overruled by the court, to which 
ruling the plaintiff then and there duly excepted, 
which exception was then and there duly allowed by 
the court. Counsel for plaintiff then requested the 
court that it be considered as making objection to 
each and all of said testimony relating to any and all 
of said claims, without any formal objection thereto, 
cimamurercourt then and there stated thawthe planitiit 
should be considered as interposing an objection to 
each and all of said testimony as relating to any of 
said claims on account of alleged unpaid creditors of 
the said Sullivan Fireproof Partition Co.; that all of 
said objections should be deemed to be overruled by 
the court and that the plaintiff should in each in- 
stance have an exception thereto and which would be 


anchwas duly allowed by the court. 
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Thereafter the examination continued as follows: 

Q. That was for material furnished and used in 
the Lincoln High School Building? 

Me Yes; sir. 

‘(). Now, will you refer to the Atlas Mixed Mortar 
Company. 

A. We are owing them $121.30, 

@. “What for? 

Pe tor sandand hauhing. 

© in what connection? 

me lhe lincoln High School: 

dais that been paid? 

i No, sir. 

@ lavwill call your attention to the name orice 
Portland Quarry Company. 

A. We are owing them $134.00 for hauling away 
rubbish from the Lincoln High School. 

QO. Hauling rubbish away from the Lincoln 
High School? 

my MS. Smtr, 

‘(. In connection with your contract there? 

fae (Ves, sit. 

©. Has that heen paid? 

AY ONG, sir. 

W®. I call your attention to the Coltimibnime eon 
tract Company. 

A. We are owing them $114.08. 

©: or @lam? 

A. lor sand furnished to the WLineoln Fiigh 
Schoal. 
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©. Has that been paid? 
A. No, sir. 

Owe ewill call your attention to the name of the 
Columbia Hardware Company. 

A. We owe them $30.22, as near as I was able to 
ieaitedtom~eon the Liuveoln High Sehool. We bought 
hardware from different firms, and a part was deliv- 
Ci-(miowour place on the east side, but as wear as I 
Coldescercoate it, we owe tlrem $30.22 on the High 
School. 

©. Do you happen to know the full amount you 
owe the Columbia Hardware Company? 

A. We owe them in addition to the $30.22—we 
owe them $72.33. 

EMG that is mot commected vith these ? 
No connection with the school. 

fais that S30.22abeen pard ? 

No, sir. 


1 P10 BIS 


Peale otmattentionm to the clan of the Hast 
Side Transfer Company. 

We owe them $75.65. 

Wiat is that for? 

For hauling. 

Hauling of what? 

Hauling blocks. 

To the Lincoln High School Building? 
To the Lincoln High School Building. 
Tits: that been paid: 

No. sir. 


Pro - Oro +Oes 


I call your attention to the claim of E. Hip- 
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A, hat is still owing, $32.35. 
@. What was*that for? 

A. That was for the rent of motors and some re- 
pair work, some wiring. 

Q. In the Lincoln High School building? 

Ph oeeletie Lincoln High School, yesisic, incrdencal 
fomenis contract. 

OF imerdental to this contract. Ellas “that Sheen 
paid? 

A. No, sir. 

@ | call your attention to the claimpoi the Norihe 
west Door Co. 

oe Ve are owine then $51.05, 

O. Whatewas that for? 

A. lor some avood parts for our machinery as 
teed at the Lincoln High Schiool. 

). What was thatr Just explain so we can tn- 
derstand. . 

A. They were wood cores that are used in the 
operation of making these blocks. They usually last 
the lifetime of one job or so. 

(Q. These blocks were hollow: is that the idea? 

A. They were hollow and these wood cores were 
used for making that hollow part; after these blocks 
were tmiolded in 4 machine, they are taken out and 
the wood cores were knocked out. 

©. Those are necessary things mthe construction 
of these blocks? 


A, Mesyosir. 
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OQ lis that been paid for ? 

A. No, sir. 

©) 1 call your attention to the claim of the Oregon 
Transfer Company. 
We are owing them $72.75. 
What was that for? 
For hauling at the Lincoln High School. 
iisthat been paid: 
ING, sir. 


IO FO FO Pe 


Incall youn amention to the claim of the Port- 
land Machinery Company. 

A. We are owing them $47.85. That is for—TI 
think it was a fan and some dry kiln trucks used in 
the operation of drying the blocks. 

Oeste that been paid for: 

A. No, sir. 

Omiees!! your attention to the claim @f the Port- 
land Railway, Light & Power Company. 

A. We owe them $26.80 for power, and $26.10 for 
lights at the Lincoln High School. 

O. Has that been paid? 
Poe sir. 


QO. Icall your attention to the claim of George B. 


A. We owe them $13.75 for some plaster hair. 
Ome elaster hair? 

wee ces, Sir. 

©. Was that used at the Lincoln High School? 
A 


ieccrwsit, I think it was; as near ae*l can tell it 
was. 
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Q). Has that been paid? 
me No, Sir. 
O. | call your attention to the claim of the Union 
Oil Company. 
A. Weare owing them $78.25. 
O. What was that for? 
A That is for coal oil turmsiedPaethemeineal: 
High School. 
©. How was it used? 
A. It was used as a sort of lubricant in knocking 
Gime iese cores. 
© Has that been pardr 
Ee lo, sir. 
®, I call your attention to the claim of tle WW cst- 
erm Linve & Plaster Company. 
A. Weowe them $1285.91. 
What was thamtorr 
lor plaster. 


O 
A 
©. Used at the Lincoln High School building? 
A. Yes, sir. 

O 


». Hasthat bécimpaid ton? 

ee ‘Mo, sir. 

©. I call your attention to the claim of Wright 
Detnich. 


A. Wright & Branch—we owe them a balance of 


$1400.00. 
QM. A balance of $1400.00? 


Pe Fes) sir. 


a 
— 


For what? 


Se 


It isa balance due them on a sub-contract that 
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they took from us for erecting partitions. 


OPO PO 


States 


OPrOrO>rG> 


In the Lincoln High School Building? 

In the Lincoln High School Building. 

Has that been paid? 

No, sir. 

I call your attention to the claim of the United 
Steel Products Company. 

We owe a balance of $150.00. 

What was that for? 

That is for wiring—wire—reinforcing wire. 
That is used in these blocks? A small wire? 
A small chicken wire. 

Used as a reinforcement? 

Yes, sir. 

That was used in these blocks used in the Lin- 


coln High School? 


O > 


A. 
MET. 


Yes, sir. 

Has that been paid? 

No, sir. 

A. C. SULLIVAN, on being cross examined 


by counsel for the plaintiff relative to the foregoing 


testimony, testified as follows: 


Questions by Mr. HUNT: 


QO. Will you just turn to that book, the pages you 
had there, Mr. Sullivan, please. 

ee es, Sir. 

O. Tire Acme Cement Plaster Company, you tes- 
Dimedmior certam material. What wats ie? 1 couldnt 
understand. 

A. That was plaster. 
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©. Ard whatewas the Atlas Mixed Mortar Com 
pany? 

A. That was sand and hauling. 

QO. ‘That was sand and hauling? 

A. oes, Sir. 

©. Can you segregate the two items? 

A. Well, hardly. I should say about halt and halt 

Owe bout halt and hale 

fee Dat ts a guess, though, 

OF Andahe Portland Otani, Conan: 

A. That was hauling the rubbish away from the 
building, broken blocks and the refuse from the floors. 

‘©. And the Columbia Contract Company? 

A. That was for sand. 

Q. Any transportation charges in that? 

A. What? Hauling to the building, do you mean? 

©. Did they have any transportation charges in 
this amount you have here? 

A. That included the cost of the sand delivered at 
the High School. 

©. Aud the:Columbia Hardware Conipany 2 

A. Why for various forms of hardware we bought 
from them. Used tools of various kinds. 

& loolse 

A. Tools, and—oh, parts of machinery and parts 
of oilers and such as that. 

(J, That was a part of your permanent equipment 
and plant, was it not? 

A. Part of it was, yes. 


‘QO. Did any part of that enter into tlre construc- 
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tion of the building? 

A. No, the tools were only used in carrying out 
the work of construction, and the parts of the boilers 
were used in the boilers in the drying of material. 

Q. Who purchased from the Columbia Hardware 


Company? 
eee tom them? 
Oo ves. 
A. There was a foreman. 
©. I mean was it the Sullivan Fireproof Partition 


Company that purchased from them? 

A NESuGie 

> Now, you spoke of FE. Hippeley, $32.35, rent 
of a motor. What was that motor used for? 

A. It was used in driving the mixer; we had a big 
tub mixer with which we mixed up the material used 
in making the blocks. This motor was used in driv- 
ing that mixer. 

Ome Ou rented a motor trom him? 

A. Yes, sir. 

QO. The Northwest Door Company. You spoke of 
furnishing wood as a part of the machinery. I didn't 
understand what that was. 

A. They made us a number of wood cores that 
were used in forming the hollow part of these blocks. 
We would set these cores down in the machine, and 
fill the machine up with plaster; then when it hard- 
ened we drove these cores out and have the hollow 
part of the block in their place. 

Q. That was a part of the manufacture of the 
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block, was it not? 

A. Yes,a part of the process of making the block. 

QO. Now the Oregon Transfer Company was for 
hauling? 

A. Hauling, yes. 

QO. Hauling the blocks? 

A. Hauling the blocks to the building. 

QO. Hauling the wood blocks or the plaster blocks? 
A. Noa, the plaster blocks. 

Q. The Portland Machinery Company I believe 
you said was for dry kiln trucks. 

Ae Dry kiln trucks, and I thmk tot agian aielene- 
member right. 

Q. These trucks, just common trucks to put stuff 
an to carry around ? 

A. They call itea dey kilnetruek; itis used”as 
patt of a car that goes into the dry kiln to cars 
blocks. 

QO. And the tanjewlhiat is that ¢ 

A. Tam not so certain whether their bill included 
that fan, or whether or not we paid for it. Wehada 
fan and bought it from them, I can't recall whether 
or not it was paid for. 

'‘. Then if this bill of $47.85 does not include the 
fan, it is all for trucks? 

A. Yes, sir, T think that is all we bought from 
them. 

QQ. Wheré are those tricks now? 

A. They are over lrere in & basement avlere pant 
of this machinery ts. 
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©. Part of your plant—part of your equipment, 
are they ? 
ieee itiey ate now, yes. 
We diitey were then? 
A. They were used as part of the equipment, yes. 
O. Now, the Portland Light & Power Company 
has a bill of $52.90 for power and light. What was 
that power furnished for? 
atevdrive tle motor, 
To drive the motor? 


>i > 


Yes, sir. 
‘QO. What motor—the Hippeley motor? 


a 


Yes, the one that runs the mixer. And also 
for driving a fan in the dry kiln. 

Q. And the light was what? 

A. Lights used around the place where we were 
working. 

Q. But this motor, or this power was to drive a 
motor used in the manufacture of the blocks, was it 
not? 

Zee es) Sil, 

©. George B. Rate, he furnished plaster hair, is 
that it? 


Ewe Yessir. 
O. Plaster hair? 
ee ees) Sir. 


‘Q. Wright & Branch had a sub-contract for plac- 
ing the partitions ? 

ieee or placing the partitions. 

Q. And the United States Steel Products Com- 
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pany for reinforcing? 

m. oor wire. 

©. dktintorcine wire? 

Ne 

QO. Isthere any man on this list, Mr. Sullivan, who 
furnished any material directly that went into the 
building, or wasn't the material that was furnished, 
furnished the Sullivan Iireproof Partition Company 
to be afterwards manufactured into stuff that went 
into the building? 

A. The only thing that actually went into the con- 
struction of this building as far as we were concerned 
were these blocks. 

OQ. That is the thing you manufacture? 

e.  whes, sir. 

QO. That is the thing you agree to furnish in your 
emt ¢ 

A. We agreed to furnish and erect them. 

OQ. Andverect theth ° 

AS \ eSasin 

Q. And the stuff you speak of here was sold to 
your company individually in the course of your man- 
Wiactutrer 

A. This was all sold to us to be used in making 
these blocks—I think, without going over each item. 

©. And do you know whether or not any material 
was furnished by these parties that went into blocks, 
which blocks were placed in any other buildings and 
other places, other than the Lincoln High School? 


A. Yes, we had a surplus number of blocks from 
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the school that were taken away and used on the 
Smith Hotel Building. 

©). Where is that? 

A. I think called it Sixth and Main, if I remem- 
ber right. 
That is in the City of Portland? 
(ei) oi Portland, yes, sir. 
About how many was that, do you know? 
Probably about ten thousand feet. 


can 


O FO FO SO 


About ten thousand feet? 

Bees) Sir. 

And I want to be perfectly sure that a portion 
of the material that you have testified to here went 
mrenumese blocks that went into that Hotel at Sixth 
and Main. 

A. Well, how we come to have these, in making 
blocks that we used in this school, in our machines we 
got three of the size used in the school and one smaller 
izewmiuree inch block used in ordinary partitions, 
and we had no use at the school for any number of 
these three inch, such as we would have in making a 
six inch. We had to provide a place of putting them: 
it was considered sort of a waste, that is, as far as 
the school was concerned, so we got this Smith job 
and hauled a considerable number there, but we were 
afterwards stopped from doing that by the Hciks 
Company and the architects, so that we finished up 
delivering to that building from our place on the East 
side. 


Thereafter when the plaintiff had rested and the 
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defendant had rested and there was no further testi- 
mony or evidence to be offered in behalf of either 
party, the plaintiff moved the court for a judgment 
on the pleadings, and also for a verdict and pudgment 
on the pleadings and testimony, which said motions 
were based upon the following grounds: 

1. That the defense of estoppel as set forth in the 
plaintiff's reply was clearly established and that the 
defendant lewis A. Ilicks Company was bound by 
the written assignment of the Sullivan Fireproof Par- 
tition Co. to Ladd & Tilton Bank, and the acceptange 
thereof ly the Lewis A. Hicks Company, dated the 
18th day of December, 1911, and the written notifi- 
cation given by the said Lewis A. Hicks Company, 
based on the written assignment and = acceptance, 
which said written notification was dated April 3, 
1912, amd that the facts and niatters set fortiiin time 
pleadings by the defendant did not constitute a de- 
fense to the matter of estoppel pleaded by the plain- 
Uris 

2. That the claims for materials furnished and 
labor done by the materialmen and laborers were con- 
tingent and uncertain; that the same was pleaded as 
iamatter of defense aideas damages: that the same 
were Improper and insufficiently pleaded, and further 
were pleaded as uncertain and unliquidated damages 
und the same did not constitute a proper defense or 
any defense to the plaintiff's action and the testimony 
admitted thereon was not properly received: that the 
said defense and allegations thereof and the testi- 
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mony thereto should be disregarded. 

3. That the materials furnished by the material- 
men and the labor performed by the laborers was not 
such as would give rise to or sustain a mechanic’ 
henbiimigerstate of Oregon. 

4. That inasmuch as the building which the Lewis 
feeaieiees Company had a contract to erect and was 
erecting was a public school building and could not 
be liened by materialmen or laborers the bond which 
the Lewis A. Hicks Company gave to insure the per- 
formance of its contract took the place of the build- 
ing for the purpose of mechanics’ liens, and that if a 
mechanic’s lien could not have been successfully as- 
serted against a building which would be lienable un- 
Werte laws of the State of Oregon on account of 
materials or labor furnished, then such claim could 
not be successfully placed or filed against said bond, 
and further that no greater right or privilege was 
given by or could be asserted against the said bond 
than against a lienable building under the laws of the 
Siae ol Oregon. 

5. The testimony shows that all of the materials 
furnished to the Sullivan Fireproof Partition Co., the 
sub-contractor, did not enter into the Lincoln High 
School building, the building which the Lewis A. 
Hicks Company was under contract to erect, and that 
under the laws of the State of Oregon relative to me- 
chanics’ liens the various bills for labor and materials 
were not capable of being asserted against the bond 
which took the place of the building for lien purposes. 
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6. That the testimony shows that the materials 
furnished by the various materialmen and the labor 
performed by the various laborers for the Sullivan 
Fireproof Partition Co. on account of its sub-contract 
with the Lewis A. Hicks Company, was furnished and 
performed upon the credit of the Sullivan Fireproof 
Partition Co. and not upon the credit of the building 
or upon the credit of the bond, and furthermore that 
none of the materials furnished the Sullivan Fireproof 
Partition Co. entered into the said bmilding, bimeaie 
same were used for the purpose of manufacturing a 
new commodity, entirely separate and distinct from 
the component parts thereof, and composed of the 
materials furnished by the various materialmen, and 
the whole character of the materials being changed 
and commingled into a new and distinct manufac- 
tured article, they losttheir omginal character to suleh 
an extent as to be non-lienable items under the laws 
of the State of Oregon against the bond, the bond 
having taken the place of the building for the pur- 
pose of mechanics’ liens. 

Which said motions the court overruled, to which 
rifling the plaintiff then and there duly exeepred, 
which exception was then and there duly allowed by 
the court. 

That the testimony relating to the said Motions 1s 
as follows, which said testimony as here follows is all 
of and the whole of said testimony and exhibits of- 
fered by the plaintiff and the defendant during said 


trial, and that no other testimony, evidence or ex- 
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hibits were offered or received in the trial of said 
cause. 

ROBERT S. HOWARD, a witness called on be- 
half of the plaintiff, being first duly sworn, testified 


as follows: 


Direct 2 xamination. 
Ouestions by Mr. HUNT: 

peojueane Mir RS. Howard? 

A Ml erat 

©. What position if any do you hold with the 
Ladd & Tilton Bank? 

A. Jam assistant cashier of Ladd & Tilton Bank. 

©. And you were such assistant cashier in the 
month of December, 1911? 

A. Iwas. 

Q. And have been such assistant cashier since that 
time, down to the present time? 

Peeleniave Dec. 

Mr. HUNT: It is adinitted in the pleadings, your 
Honor, that Ladd & Tilton Bank is a corporation en- 
titled to do a banking business and loan money. 

©. Iwillask you to state whether or not you know 
Mites C. Sullivan. 

A. Ido. 

QO. When did you first become acquainted with 
that gentleman? 

A. In early December, 1911. 

©. Do you know whether or not Mr .Sullivan is 
an officer connected with the Sullivan Fireproof Par- 
tition Company? 
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A. He is seeretary. 

Q. Where was the place where you first saw Mr. 
Sullivan ? 

A. If met him in the Ladd & Tilton Bank. 

Q. Did Mr. Sullivan have any purpose in ap- 
proaching the bank at that time, or you? 

A. Yes, he sought me for the purposes of a bank- 
ing credit. 

QO. And are you entitled by virtue of your posi- 
fiom as assistant cashier in adda Wilton Bankete 
loan banking funds? 

A. Subject to the Finance Committee and under 
our local rules. 

©. Mr. Sullivan, I understand, approached you 
fora loan? 

~~ A loan, yes: 

'O. What amount was asked for, Mr. Howard? 

A. He said he needed $3500.00. 

Q. And thereupon what did you do? 

A. J went through the usual procedure of intro- 
duction and verification and discussions. 

QO. Did you require any submission of statements 
or other evidences of his solvency? 

A. I asked him for a statenfént of the Sullivan 
Partition & Fireproof Company—lireproof Partition 
Company. 

(). And was sucha statement rendered you? 

oie It Rae: 

@. Wave Fouthiteinh sou? 

A LThave. (Producmeé mt) 
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QO. Mr. Howard, I hand you an instrument which 
purports to be a statement of financial liabilities of 
the Sullivan Fireproof Partition Company, and will 
ask you to state if that instrument is what it purports 
tombe: 

Ee tts. 

Q. ITs that the signature of Mr. Sullivan? 

A. Sullivan, yes. Mr. A. C. Sullivan signed it as 
secretary. 

(Owe tit was landed tesyou at that time ° 

A. Yes, about that time; yes. 

Mr. HUNT: Now, I would like to ask to intro- 
duce this in evidence, your Honor. 

Mr. THOMAS: We object as incompetent, im- 
material and irrelevant in this case. 

Mr. HUNT: I would like to show why it ts com- 
petent if your ruling has not been announced. The 
chief defense, we might say, in this case is going to 
be that of estoppel and we want to show what the 
assets of the Sullivan Company were at the time we 
brought the suit—what we could have realized. 

Mr. THOMAS: This is dated December, 1911, 
and can't possibly have any effect on us in this mat- 
ter, in reference to matters occurring three or four 
months afterwards particularly. 

COURT: TI understand counsel expects to show 
conditions in 1912. 

Mr. HUNT: Ido, your Honor, but this statement 
shows a portion of the assets. 

COURT: It is admitted, subject to counsel's ob- 
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jection, for whatever it may be worth hereafter. 

Mr. THOMAS: Shall J take an exception at this 
tiiare ? 

COURT: It is not necessary. 

Mr. THOMAS: This is an action at law and the 
jury has been waived. If no exceptions are necessary, 
of course we wont take one. 

Mr. HUNT: I wish to state, your Honor, that this 
is a financial statement submitted by the Sullivan 
Fireproof Partition Company, and shows assets in the 
sum of $27,334.00. The corporation had subscribed 
capital stock of $22,500, which was properly figured in 
the liabilities, making a total lability of $27,334.00, 
but leavitie out the capital stock, it leaves total assets 


of about $22,000.00. 
Statement admitted in evidence and marked 
OUND SIS, SETA Ii, 
Corporations 
To ladditterl iltonmaank. PorthavrdeOnrc 


Nanre (Corporate style under charter) Sullivan 
Bireproot Partition Company. 

Business, Mfg. fireproof partition tile. 

Location, Vacoma, Wash. Branches, Main 4673, 
Mortlancd, Ore. G!7 Bdwoi Uracde, 

For the purpose of procuring credit, from time to 
time, with the above bank for our negotiable paper, 
or otherwise, we furnish the following as being a fair 
and accurate statement of our financial condition on 


fie Sewenth day ofipecember, 1911. 
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Assets. 

Cen ortland [rust Co. Bamik.................. $ 348.50 
Caisia Gif DAG) iii ein 
Mmiceceivable, GOO «..........:1sccsccseceeeseenneoee 655.00 
Preeammesixeceivable, Good ..........1...--.000000---- 3,855.50 
Merchandise, finished (How valued, mar- 

LOD) cease cae 3,075.00 
Merchandise, unfinished (How valued....).. 


Raw Material (How valued, cost approx.).. 650.00 
_ 22 2002 a 


Peeoimimcey amd Fixtures ......-..:.:-cccsceceeeeeseoes 8,750.00 
Other assets and of what composed. 

Pe Ot 1) ane 10,000.00 

OTE co an J deat oe $27,334.00 
Liabilities. 

ences aple tor Nlerchandise...............2.......- $ 

Piicmeevapie to Own Banks... 3,000.00 

feiliewe ayable ior Paper Sold.............::..:-cc00- 

‘DG ACCC a ae 950.00 

Bonded Debt (When Due ........ eres 


Interest on Bonded Debt 
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Civil BuNo ae SS... ccc ccc ea cec esse eens eens evsnneeeens 
TES) S (Ome |S] OSS SS eee 


Other indebtedness and of what composed. 


Bimini Unt ROS” <./e.tL2.. core ees een eee 3,950.00 
amr nals: 22c2.saecbs cccgyeeees: eee eee emer 22,500.00 
SMMEDIUS 22. -ieeu.2ete eke ee ee 884.00 
CC | ae ene ret Re ee $27,334.00 


Contingent Liability: 

Accommodation Endorsements, nil. 

Endorsed Bills Receivable Outstanding, nil. 

Specify any of the above Assets pledged as collat- 
eich, 

Moe: 

Specify any of the above Liabilities secured by col- 
lateral. 

None. 

Capital. 

Authorized, $40,000.00. Subscribed, $40,000.00. 
Paid in, $22,500.00. 

Hicld by Company as Treasury Stock, $17,500.00. 

bias paidigim. “Cast! jo .-. Other property, 
Plant, equipment, stock, patent rights, $22,500.00. 

Description of other property and how valued: 


Property taken over was as above with outstanding 
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accounts and valued on invoice of cost and market 
pice: 

Incorporated in what State and under what gen- 
eral Law or Special Act: State Law of Washington. 

Date of Charter, July 16, 1910. Commenced Busi- 
mesmocnremper |, 1909. 

Are Stockholders liable beyond amount of stock 
subscribed? No. 

Amount of annual business, $44,600.00. Amount 
of annual expenses, $24,340.00. Annual Dividends 
Oe sO per cent. 

Insurance carried on Merchandise, $2000.00. On 
cam m@state, 

Give basis of statement, whether actual inventory, 


by whom taken and date, or if Estimate, by whom 
i@esdadedate: Made on estiinate of secretary as of 
December 6, 1911. 

iW iiateamount, if any, of Accts and Bills Rec. are 
Pistauc, extended or reviewed? Nal, 

State last date of taking trial balance and if same 
proved........... Regular times of balancing books, Aug- 
Usie first. 


Regular times of taking inventory, August first. 
OFFICERS: 
Name in Full—Address. 


President, J. D. Sullivan. Address, 1064 E. Ist So. 
piel Wale City, Utah. 


Vice-President, A. C. Sullivan. Address, Buena 
Vista Apt., Portland, Ore. 
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Secretary, A. C. Sullivan. Address, Buena Vista 
Apt., Portland, Ore. 


Treasurer, J. D. Sullivan. 
DEMeCTORS. 
Name in IFFull—Address. 


|). Sullligan. 

A. C. Sullivan, Seattle, Wash. 

Dan Swinehart, Seattle. Wash. 

J. A. Murphy. 

In whom is vested authority by resolution of the 
Board of Directors to sign notes binding the Cor- 
poration? J. D. Sullivan, President, and A. C. Sul- 
livan, Secretary. 

iewse sign here .ccecc. eee 

By A.C, Stllivan, Seer: 
Date Siened, Dec. 7a Ine 


QO. Will you please state to the court the conver- 
sations had with Mr. Sullivan relative to this loan at 
OSS Ke 

Mr. THOMAS: We desire to object to this evi- 
dence, also if your Honor, please, for the same reason, 
being incompetent, immaterial and irrelevant. 

COURT: I don't know what that has to do with it. 

Mr. HUNT: A matter leading up to show how 
we obtained this assignment. 

COURT: hleean™testiiy tama. 

A. On talking with Mir. Sullivan, I said to him 
that his condition hardly warranted the loan he asked 


for, and after further talk, he offered the assignments 
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of moneys due or about to be due, or to become due 
on the work he was doing for the Lewis A. Hicks 
Company on the new Lincoln High School. I told him 
that, following the usual course of banking methods, 
if he would get an acceptance of such an order, we 
would be glad to finance it to that extent. 

©. Did Mr, Sullivan, pursuant to that conversa- 
tion, get the accepted order from the Lewis A. Hicks 
Company ? 

eee cic. 

QO. I hand you a paper, Mr. Howard, which pur- 
ports to be an assignment of funds due the Sullivan 
Fireproof Partition Company from Hicks, signed by 
Sullivan and accepted by Hicks, and will ask you to 
state 1f that instrument is what it purports to be. 

Do you wish me to read that in the record? 

No. Just state if that 1s what it purports to be. 

nic: 

That is what was handed to you? 

That is what was brought in to us. 
een@N i: We desire to otter that. 

Dilys accepted. 


> 2 POP O> 


Mr. HUNT: The execution of this assignment is 
admitted in the pleadings, so we will not prove that. 

Mr. THOMAS: No objection. 

Marked Plaintiff's Exhibit 2, and read as follows: 

“Portland, Oregon, December 18, 1911. 

Lewis A. Hicks Company, 

Worcester Building, 

City. 
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Gentlemen: 

Please pay to Ladd & Tilton Bank, this city, all 
monies now due and all that may become due on that 
certain contract between yourselves and the under- 
signed for partition work in the new Lincoln High 
School in this city. This order is meant to cover only 
as to payments and does not release the undersigned 
from any obligation assumed in the said contract. 

Yours very truly, 
SULLIVAN FIREPROOM PARTE 
MON COMP AN 
JD. Sullagain eres. 
A, C. Sullivan, V. Pres. amd Seca: 
INC IIE WIE ID 
LEWis A] ThkCKS COMPANY, 
By Geo. Wagner, Mer.” 


QO. Upon receipt of that assignnrent did Ladd & 
Tilton Bank advance to the Sullivan Fireprooit Pare 
tion Company $3500.00? 

A. Tivey did, im matitrities of thirty, sixt® and 
ninety days. 

‘O. How was that indebtedness evidenced? 

A. by notes, one a thousand dollars, the second a 
thousand dollars, and $1500.00 being ninety day ma- 
(urityostine fast one. 

©. Have you those notes with you? 

A. Witavwe. (Producing them.) 

©. [hand you what purports to be a promissory 
note madé payable to Ladd & Tilton Banke tor one 


thousand dollars, signed by the Sullivan Fireproof 
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Partition Company, dated December 18, 1911, and ask 
you to state if that instrument is what it purports to 
pe: 

Eee lt is. 

Q. That was executed by the Sullivan Fireproof 
Partition Company? 

A. It was. 

Mr. HUNT: We desire to offer that in evidence. 

Mr. THOMAS: No objection. 

Marked Plaintiff's Exhibit 3. 
$1000.00 Pores, Creel, Wise, tsilne 24 

Sixty days after date, without grace, Sullivan, Fire- 
proof Partition Co. promise to pay to the order of 
if OD DreniLTON BANK, at Ladd & Tilton Bank, 
Portland, Oregon, One thousand and 00/100 Dollars, 
in U. S. Gold Coin, for value received, with interest 
mrommaate i hike coin, at the rate of eight per cent 
per annum, until paid. 

And in case suit or action is instituted to collect 
this note, or any portion thereof, said company prom- 
ise to pay such additional sum as the Court may ad- 
judge reasonable as attorney's fees in said suit or 
NES COR 

See eiVAN FIREPROOF PARTITION COs 
By J. Dy SullivanyP rest. 
By A. Co Sullivan, Seety. 
No. 17553. Due Feb. 16, 1912. 

itmen29, 12 

Address, Sullivan Tile Co., 129 E. Water. Phone 
E 586. 


76 Ladd & Tilton Bank vs. 


Mar. 23-12. @iriepaid io Mar. 23, 1912, $21.33. 

QO. Thand you, Mr. Howard, what purports to be 
a promissory note in the sum of $1500.00, dated De- 
cember 18, 1911, payable to Ladd & Tilton Bank and 
signed Sullivan Fireproof Partition Company, and 
will ask you to state if that instrument is what it pur- 
ports to be. 

Aas: 

Q. Is that the signature of the Sullivan Fireproot 
Partition Company 

Pee itis, 

Mr. GIUNT: We desire to offer this in evidenee: 
it 1S of sintilar import onlx ninety days alter “dae 
your Honor. 

Marked Plaintiff's Exhibit 4. 
$1500.00 Portlamd, Oregon, Dec: 1S oar 

Ninety days after date, without grace, Sullivan 
Fireproot Partition Co. promise to pay to the ordeman 
LADD & TILTON BANK, at leadde& Tilton diame 
Portland, Oregon, Fifteen hundred and 00,100 Dol- 
lars, m U.S. Gold Coin, for value received, with in- 
terest from date in like coin, at the rate of eight per 
cent per annum, until paid. 

And in case suit or action 1s instituted to collect this 
note, or any portion thereof, said company promise to 
pay such additional sum as the Court may adjudge 
reasonable as attorney's fees in said suit or action. 

SULLIVAN FIRERROOF BARTIRIGMee: 
By |. D. Subliacaim, Paes, 
by A. C. Sulltyany Seay. 
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iowa Due Mar. 17, 12. 

Jjeime 22), Ss 

Address, Sullivan Tile Co., 129 E. Water. Phone 
SS6. 

Miezs-12 Int. paid Mar. 23-12, $32.00. 

©. Mr. Howard, I hand you what purports to be 
a promissory note dated January 17, 1912, in the sum 
of one thousand dollars, made payable to Ladd & 
Tilton Bank, signed by Sullivan Fireproof Partition 
Company, and will ask you to state if that instru- 
ment is what it purports to be. 

pelts. 

‘QO. Is that signed by the Sullivan Fireproof Par- 
tition Company? 

Eel 1s. 

ieee I: \Ve otter this in evidence. It 15 the 
saine as the other notes, dated January 17, 1912, due 
Mianchi 17, 1912. 

Marked Plaintiff's Exhibit 5. 
$1000.00 Portland, Orecon, jan 17, 1912. 

On March 17, 1912, after date, without grace, Sulli- 
van Fireproof Partition Co. promise to pay to the 
aidemorIeADD & TILTON BANK, at Ladd & Til- 
ton Bank, Portland, Oregon, One thousand & 00/100 
Dollars, in U. S. Gold Coin, for value received, with 
interest from date in like coin, at the rate of eight per 
cent per annum, until paid. 

And in case suit or action is instituted to collect 
this note, or any portion thereof, said company prom- 
ise to pay such additional sum as the Court may ad- 
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judge reasonable as attorney's fees in said suit or ac- 
tion. 
SULLIVAN FIREPROOF PARTITION CO. 
By J. D. Sullivan, Prest 
By A. C. Sullivan, Seen 
No. 18116. Due Marchel7, 1912. 

aime Zoe IONZ. 

Address, Sullivan Tile Co.. 129 E. Water. Phone 
E 586. 

Mia. 23-12. Int. paad to Mar. 23-12, $1466. 

Q. Will you please state, Mr. Howard, if these 
notes represent the only loans made by Ladd & Til- 
ton Bank to the Sullivan Fireproof Partition Com- 
pany. 

A. The only loans except a little note for an over- 
draft which doesn’t effect this case. 

QO. Were those notes just introduced in evidence, 
marked Plaintiff's exhibits 3, 4 anid 5, tlie maaves ior 
which the assignment, marked plaintiff's exhibit 2, 
was given? 

A. Whey are the notes. 

QO. Will gou giléase state Mir. Howard, “i ainyeor 
the pritvcipal of these notes has been paid hy “the 
Sullivan Fireproof Partition Company or any one 
on its behalf. 

A. Nothing. 

©. Has any sui beén ped ci tle mterésr: 

A. { think the interest was paid there—the in- 


terest shows as having been paid on each of the notes 
to March 23, 1912. 
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Q. Subsequent to the time of the execution and 
delivery of the assignment, marked Plaintiff’s exhibit 
2, and the execution and delivery of the promissory 
notes, marked plaintiff's exhibits 3, 4 and 5, did the 
Lewis A. Hicks Company pay the Ladd & Tilton 
Bank any moneys? 

A. ‘Question please. 

Om ixead.) 

i, Ik Gy 

Omeieinean, Mr. Howard, did the Lewis A. Hicks 
Company pay the Ladd & Tilton Bank the money 
earned by Sullivan under this contract? 

A. Yes—vyou mean for the parties? 

Or Pies, 

A. Yes, they made several payments; all made to 
the Ladd & Tilton Bank. IT didn't understand your 
question. 

Q. Were those payments made by check? 

Eee ciieck., 

Oem pavable to the order of Ladd & Tilton 
Bank? 

vee eacd cal ilton Bank, 

Q. And what method did Ladd & Tilton Bank 
adopt as to putting that fund—was it credited on the 
notes, or was the fund released for some other pur- 
pose? 

A. It was released. They were endorsed—the 
checks were endorsed without recourse and turned 
over. 

‘OQ. Were endorsed by Ladd & Tilton Bank? 
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Ae Bye Laddte Ditton Bank. 

Q. And were turned over to whom? 

A. Yurned over to Sullivan Fireproof Partition 
Company. 

Q. Mr. Howard, do you know at what time the 
Sullivan Fireproof Partition Company completed its 
ed)b-comtrace with Lemus A. Hicks? 

About March 15, 1912. 

©) Did you at that time mak® any effort owen. 
deavor to collect what money was due vou from the 
Sullivan Fireproof Partition Company ? 

A. Yes. On or about that date I was asked to 
release $700. The way it begun— 

©. (Interrupting) By whom were you asived? 

A. IJ was asked—Mr. Sullivan wanted to pay some 
bills and I told him that I would now have to have 
some definite date at which these moneys would be 
paid to us by the Lewis A. Elicks Compans, anda 
representative from their office came m— 

QO. (interrupting) Do you know what that gen- 
tleman’s name was? 

A. Mr. Catz or Katz, ang he told ne, as remretne 
ber, that the lien time—that Sullivan had finished— 

Mr. THOMAS: If the-court please, it se@inemra 
me a conversation of that kind is not admissible in 
that particular connection. They are hanging upona 
letter written by the Flicks Company to the Sullivan 
Fireproof Partition Company. 

COURT: Wott are leatlinge up? 


‘O. Tam leading up. 
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Ma. HUNT: To show this was for Ladd & Tilton 
Bank and not for the Sullivan Company. 

A. That the lien time against Mr. Sullivan's work 
would run out the latter part of the month, and that 
on or about May lst they would be ready to pay us. 
I told him there was no objection to waiting but the 
time had arrived when I must have from them—from 
the Hicks Company—some definite date that I could 
look to for a settlement. And after that conversation 
Mr. Sullivan came in with the letter which has been 
read. 

QO. It hasn't been introduced yet. I will hand you 
what purports to be a notification to the Sullivan 
Fireproof Partition Company, dated April 3rd, stat- 
ing that $4300.00 was due on the contract, and will 
ask you to state if that instrument is what it purports 
tombe 

ies. 

Q. Do you know if that is the signature of the 
Béewise. Hicks Company by Mr. Katz? That is Mfr. 
Katz’s signature? 

Pees. 

Mr. HUNT: The execution has been admitted in 
the pleadings and I will ask to have it introduced in 
evidence. 

Marked Plaintiff's Exhibit 6, and read as follows: 

“april 3rd, 1912, 
Sullivan Fireproof Partition Co., 
City. 
Gentlemen: 
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As your work has been completed on the Lincoln 
High School there will be due you on or about May 
Ist the balance of $4300.00. According to your as- 
sienment this will have to be paid to the Ladd & Til- 
ton Bank. 

Of this amount we are willing to pay you now $700 
fo beapplied on accounts on the job, to be jpaid 
through Ladd & Tilton Bank. 

Very trulyaacotine, 
LEWIS A. HICKS COMPAR 
By Fred A. Wats 

QO. You will please state whether or not the nottfi- 
cation just read and marked plaintiff’s exhibit 6, was 
made by the Lewis A. Hicks Company at the request 
ormladd & TiltomBank. 

“A, It was. 

©. Upon receipt of the notice of April 3rd) Wie 
Howard, what action did the bank take towards this 
indebtedness of the Sullivan Fireproof Partition Com- 
pany? 

A. They released this $700 requested, and waited 
for this maturity of Hicks. 

QO. The maturity mentioned in the notification? 

a. ln the notiicatiom 
QO. Which date was May Ist? 

a. May Ist 1912. 

Q. I will ask you to state whether or not at the 
date mentioned in the notification of April 3rd, which 
date is May Ist, if you made a demand on the Lewis 
A. Hicks Company for the balance due of $3600.00? 
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A. Very soon thereafter. The exact date I didn't, 
but in a few days afterwards, I commenced agitation 
for this payment. 

Q. And with whom did you communicate? 

A. I communicated with, indirectly—first with 
Mr. Sullivan, and then communicated with Hicks 
Company's Office. 

Q. What were you told by the Lewis A. Hicks 
Company at the time you communicated with them? 

A. Iwas told that there was something had arisen 
there, which they couldn’t—wouldn’t pay us. That 
Mr. Hicks would be up in a few days from San Fran- 
cisco and would take the matter up with us. 

Q. Did Mr. Hicks come to the city of Portland 
in a few days? 

A. Hecame in to see us. 

©. And what was the conversation you had with 
Mr. Hicks at that time? 

A. Mr. Hicks said he desired to look into the mat- 
ter; that he had just come up, and from his office 
learned that the Sullivan people were falling behind 
in their outstanding accounts, and that he wanted to 
seek the services of an attorney. 

Q. Anything further said in that conversation ? 

A. Then later, I was 


other than stimulating the 
matter, nothing further with Mr. Hicks. 

©” Wid ¥ou later see Mr. Hicks? 

A. I saw—Mr. Hicks came in the bank once, and 
I had a word or two with him, but nothing came of it. 
He was yet looking into the matter. 


8+ Ladd & Tilton Bank vs. 


‘®. Did Mr. Hicks-at that time refuse to pay Ladd 
& Tilton—definitely refuse to ‘pay deadd & Tilton 
Bak? 

A. He did. 

QO. Or was he simply considermg the matter, 
whether or not he would pay? 

A. Oh, no. He said that he couldn't pay it. 

©. Did he assign any reason for not paying it? 

A. On account of the indebtedness of the Sulli- 
¥an people. 

Q). Did he specify at that time what that indebted- 
ness was? 

mo Mo. 

©. Will you pleasesstate, Ma. Howard? the timc: 
time that you heard the Sullivan Fireproot Partition 
Company was indebted on account of the labor and 
material furnished under this sub-contract to the new 
Lincoln High School. 

A. [havea note here that since this—our demand 
for the recognition of this promise to pay on May Ist. 

©. You first learived of that: 

A. SAitermthatedatte: 

©. After May lst? 

Ae AtterdWlag list, 1912. 

(J. And of course that would be subsequent then 
to thegitlivery of What notiiication of Apmlisrd 

A. It was. 

Q. Will you please state, Mr. Howard, if you have 
ever seen the contract—if you had seen, prior to May 


Ist, 1912, the contract entered into by and between 
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the Sullivan Fireproof Partition Company and the 
Lewis A. Hicks Company? 

Mr. THOMAS: We object as being immaterial, if 
your Honor please. They having accepted this order 
subsequent to the contract, they are bound to know 
the conditions of it. 

COURT: He can state whether he ever saw it or 
not. 

A. I saw it today for the first time. 

Q. Did you at the time of the assignment, dated 
December 18th—did either Mr. Sullivan or any one 
on behalf of the:Sullivan Fireproof Partition Com- 
pany, or Mr. Hicks or any one on behalf of the Lewis 
A. Hicks Company, inform Ladd & Tilton Bank of 
the terms of that contract? 

ie IN ay 

Q. Did you or the Ladd & Tilton Bank have any 
knowledge that the Hicks Company could reserve 
money or funds under that contract? 

ees 0. 

QO. Mr. Howard, if you had been informed by the 
Lewis A. Hicks Company or the Sullivan Fireproof 
Partition Company at any time prior to May Ist, 1912, 
that the Sullivan Fireproof Partition Company had 
an outstanding indebtedness on account of its sub- 
contract with the Hicks Company on account of the 
furnishing of labor and material to the new Lincoln 
High School, which indebtedness was in excess of the 
funds due to the Sullivan Fireproof Partition Com- 
pany, would you or the Ladd & Tilton Bank have 
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taken any action at that time, looking towards thre 
collection of your indebtedness, or obtaining security 
therefor ° 

Me. THOMAS: L object, if your Honor please, 
as calling for a conclusion of the witness, and as 
wholly immaterial. 

Mr. HUNT: Jf your Honor please, the gist of this 


whole case—I am willing to agree if it will save coun- 
sel any trouble, that without this question of estoppel, 
[den t think: we are m-court, but on the questionvot 
estoppel it is the whole case. 

GOURT: He cangamswer the qmestion. 

Onestion réad. 

A. Yes, we would have immediately been com- 
pelled to look to such assets as we could find of the 
Sullivan Fireproof Partition Company. 

©. Under similar conditions—or do you know 
what action Ladd & Tilton Bank would have taken— 
what definite action ? 

A. They would have commenced suit immedi- 
ately. 

Q. Against the Sullivan Company? 

A. Against the Sullivan Company and the Lewis 
A. Hicks Company. 

Q. Do you know whether or not the Sullivan Fire- 
proot Partition Company is or was, on or about— 
subsequent to May 15th—a solvent and going con- 
cern? 

A, subse neato" May ist, 1912: 

We ites, 
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They were insolvent. 

Were insolvent? 

RES. 

Do you know whether or not prior to the Ist 


OPO > 


day of May, 1912, the Sullivan Fireproof Partition 
Company was solvent or insolvent? 

Edo 10t. 

Q. Do you know whether or not subsequent to 
the 15th day of May, 1912—on or about the 15th day 
of May 1912, the Sullivan Fireproof Partition Com- 
pany had any assets out of which you could have real- 
ized upon an execution for judgment, if you had ob- 
tained one? 

Peeliede not. 

QO. Have you made demand upon the Sullivan 
Fireproof Partition Company, subsequent to the Ist 
day of May, 1912, for the payment of the indebtedness 
terthe Ladd & Tilton Bank? 

7 Iead the question. 

‘(Question read. 

Yes, sir, we were asking for these moneys. 
And your indebtedness, has it been paid? 
Temhiatse 110. 

And is unpaid now? 


>i PO > 


. Js unpaid now. 
Pir ONT: I think that is all, ii I may recall Mr. 
Howard later. 


Cross Examination. 
Ore tions hy Mr. THOMAS:: 


Mr. Howard, what was your system with the Sul- 
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livan Company when these moneys were paid into the 
banks by tlhe Hicks Company? Yot say “that “dre 
checks were made payable to the Ladd & Tilton Bank, 
and you endorsed them without recourse. What hap- 
pened then? 

A. They were handed back to Mr. Sullivan. 

O. What did he do with thei 
Hle, T believe, deposited them to his account. 
He deposited them to his checking account? 
His checking account. 
And he checked out against these? 
MAES. 
In your bank? 


Ineo bank, 


OF OPO RO > 


When reference was made to lrens, the Tren 
ume expiring, did you know what kind of liens were 
Tome to at thatwtinie 

A. I did not, Mr. Thomas, but I assumed it was 
the regular building conditions. That term or that in- 
ference was used. 

©. Now, Mr. Howard, was it your understanding 
from that conversation that if the lien time hadn't 
expired, and liens were filed, that vour claim against 
the Sullivan Company would be reduced to the extent 
of the lens filed against the building? 

A. No. Niveundeérstanding of that particular sit- 
uation was that the work had been finished and there 
were’ certain moneys Teady 16 le paid Ladd & Tilton, 
and that after tlis latter part Gf April. this len time 


would be relieved. 
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QO. But what I was attempting to ask was that if 
the liens had been filed in the meantime, prior to the 
expiration of the supposed period, didn’t you under- 
stand that the amount coming to the Sullivan Com- 
pany from the Hicks Company would be reduced to 
the extent of the liens that might be filed against the 
building? 

A. No. I treated the matter as we do all of those 
lomisetomeontractors. It is the custom here to ad- 
Paicencouttactors On architectural acceptance. 

Q. Then why were you talking about liens, and 
fixing an expiration period of May Ist? 

A. Because he used that with me. I was urging 
them to name a particular date at which we would be 
Hades iitey asked me for a further release of this 
$700. 

Q. In other words, their understanding was that 
they wouldn't be released from liability until after the 
lien period had expired, and he was supposing that if 
they paid you then, and liens were filed, that they 
would have to make a double payment. Isn't that 
what he had in mind? 

A. I don't know what he had in mind, but I was 
simply fixing a definite date on which we would re- 
ceive our money, so as to know where this $700.00 
could be realized. 

Q. Had not there been some talk prior to that 
time, Mr. Howard, about the Sullivan Company giv- 
ing a chattel mortgage upon its plant, or something 
like that? Was there any talk about that? 
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A. No. 

(), That thing was never discussed? 

A. Never discussed. 

@. NeWer-at any time? 

A. I wouldn't have loaned this money but for this 
araccephalice. 

©. Tam talking about subsequent to this time? 
fy No. 
©. And Mr. Hicks declined to pay? 

mu dio. 

Q. No chattel mortgage proposition ? 

a. No. 

Witness excused. 

A.C. SULLIVAN, a witness called by the plaintiff, 
beign first duly sworn, testified as follows: 

Direct Examination: 

Questions by Mr. HUNT: 

Wou are Min AC, Sulligain ? 

Al eS sin, 

©. Are you one of the officers of the Sullivan Fire- 
proof Partition Company? 

A. Iwas, yes. 

@. Wellvare voumot now ? 

A. Why, I couldn't say that lam. I haven't con- 
sidered myself so for some months. 

(). Were you an officer in December, 1911 ? 

ie eS, Sir 

(J. And were you an officer of the company during 
the months of April and May, 1912? 
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A. Yes, sir. 

Ome onch otnce heing secretary? 

ywmeics, sir. 

Q. You will please state whether or not the Sulh- 
van Fifeproof Partition Company had a contract with 
the Lewis A. Hicks Company for a portion of the 
work on the New Lincoln High School in this city? 

Pee ltedid, yes. 

QO. Whom was that contract originally with, Mr. 
Sullivan ? 

A. It was originally arranged with Mr. Lewis A. 
Hicks. 

MQ. And who was the sub-contractor? 

Peele cain the mame oi my father, J. 1. Sullivan. 

‘O. You will please state whether or not that sub- 
contract was assigned by J. D. Sullivan? 

A. Yes, sir, it was. 

Q. To whom? 

A. To the Sullivan Fireproof Partition Company. 

©. And was that with the consent of the Lewis A. 
Hicks Company? 

wee CS, SIT. 

Mr. THOMAS: I would state in this connection 
that the original assignment of Mr. Sullivan to the 
Sullivan Fireproof Partition Company we have not 
been able to find, but we are perfectly willing to ad- 
mit, and I guess the plaintiff is, that it was assigned. 
We both depend upon that. 

Pia UNT: Yes. 


Q. | hand you what purports to be articles of 
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agreement between J. D. Sullivan, of Salt Lake City, 
und Lewis A. Hicks Company, dated the 29th day of 
April, 1911, and will ask you if that instrument is 
what it purports to be. 

A. Yes, sir, this is the original contract. 

@ ‘isis the orginal contract? 

~ Yom 

©. This agreement was signed by Lewis A. Hicks, 
Phesidemt, aid by J. D. Sullivan, by A. C. Sullivan, 
his aitomacy in fact? 

eX, Wes, Sir. 

reels that your signature? 

Re Ns, sir. 

ie Ac. Sullivan Attomen insiger: 

Messin, for mymathienr 

Myr. HONT: We wall ask to have this in evidence: 

Marked Plaintiffs Exhibit 7. 

Nir. HUNT: The contract is lowe, your Momon 
and I wall neteattempt to read it. | wamt to state. 
howenuer, that the efdecte of sexexnl of the pro- 
visions of the contract is that no money shall be due 
or be déemed carned by the Sullivan Fireproof Parti- 
tion Company until the claims for labor and material 
on account of the work done on the contract shall be 
paid, and that the sub-contractor, Mr. Sullivan, shall 
render and submit to the contractor, Mr. Hicks, upon 
his demand or upon certain times, under his hand and 
seal statements to the effect that a certain amount of 
work ts paid for, or that certain bills are due or owing, 


IT want to state that now, vour Tlonor, for the founda- 
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tion of certain testimony later on, to the effect that the 
Lewis A. Hicks Company had ample machinery pro- 
vided in this contract whereby they could have found 
that the Sullivan Fireproof Partition Company was in 
financial trouble at the time that this notification of 
Ewouileord was Given, and if they didn’t do so, that 
was negligence, and negligence is as much an element 
of estoppel as is fraud. Across the face of the con- 
tract is written the following: “Approved bond of 
Surety Co. in sum of $6000.00 to be furnished before 
eontract is effective, together with certified copy of 
power ot attorney.” Signed Lewis A. Hicks. 

QO. Will you state whether or not, Mr. Sullivan, 
the bond as mentioned in that contract was furnished 
the Lewis A. Hicks Company? 

A. Yes, sir. 

Mr THOMAS: We object because that is the 
bond referred to in the reply that is stricken out. It 
can't possibly affect this case in any way, so far as I 
can see. If we are compelled to pay Ladd & Tilton 
in this matter, we can't collect anything from a bond 
of that kind. It is a bond that the Sullivan Company 
should perform the conditions of this contract, pay 
mieoesmicn, pay for the material, ete. “That is as far 
Met goes. li we pay Ladd & Tilton, we are not pay- 
ing them for material furnished or for labor per- 
formed under this contract. The fact that they have 
security makes no difference. 

ew: Let it goin the record subject to objec- 


fion. Lwon’t take the time to examine it. Just put it 
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in subject to Mr. Thomas’ objection. 

QO. hand you, Mr. Sullivan, what purports to be 
2 bond by the United States Fidelity & Guaranty 
Company, as surety with the Sullivan Fireproof Par- 
tition Company as principal and the Lewis A. Hicks 
Company, as Obligee, in the sum of $6000.00, dated 
the 3rd day of November, 1911, and will ask you to 
state if that instrument I hand you is what it pur- 
ports to be. 

A. Yes, sir, that is the bond that accompanied that 
contract. 

Q. That is the bond that accompanied the con- 
{gaet ? 

ae eS, Sir. 

Mr. HUNT: I will imtroduce this im evidence. 

Mr. THOMAS: Subject to our objettiom 

COURT: Subject to Mr. Thomas’ objection. 

Marked Plaintiff's Exhibit 8. 

Q. Mr. Sullivan will you please state at what tinre 
or about what time you approached Ladd & Tilton 
Bank for a loan? 

A. Uthink it was December 17th or 18th, 1911. 

Q. Awd were you asked at that time for a stave 
ment of your financial habilities and assets? 

A. =6Ves, sir. 

©. I hand vou plamutfis exhibit 1, andeask you 
Wf that is the statement rendered at that time? 

my Yes, sir. 

‘Q. What was made out by vou? 


Aw Yes, sir. 
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Q. Did Ladd & Tilton Bank at that time loan you 
the money you requested? 

AG Wes, sir. 

Ome Michie, require any further security? 

A. Yes. I offered them security in the way of an 
assignment of this building contract, and they ac- 
cepted that as security. 

Q. That assignment was made by you upon the 
Lewis A. Hicks Company at the request of the bank? 

A. Well, they offered us the loan if we would fur- 
nish them that security. 

Q. I hand you plaintiff's exhibit 2, and ask you if 
that is the assignment made at that time? 

oe YS, Sir. 

See wetie tinte you applied to the bank for this 
loan, had you started to fulfill your contract with the 
Hicks Company? 

Yes, sir. 
For the partition work? 
Yes, sir. 


OPO > 


And how far advanced was your contract at 
the time, December 18th, the first of these loans? 

A. Well, as nearas I could say, I would say it was 
about half finished. 

QO. About half finished? 

Ewe Cs, sir. 

Q. Do you know, Mr. Sullivan, at what time the 
Sullivan Fireproof Partition Company finished its 
sub-contract with the Hicks Company, on that build- 
ing? 
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A. Well, it was about the middle of March. We 
still had a litthe work to do that took us a few days 
bevond that. 

QO. It was substantially completed the middle of 
March? 

A. “Mesiasin: 

©. Did Ladd & Tilton request from you ab Minas 
time a settlement of your indebtedness ? 

A. MNé€s, sir. 

QO. Now, will you please just state what conver- 
sation was had between you and the bank, at that 
time, when they demanded the payment of the in- 
debtedness. 

A. Well, Mr. Howard had written me and had 
spoken to me when I was in the bank several times, 
as to when they would receive their money, and had 
asked for payment in that way. They wanted the 
notes taken up. 

@. Did the bank make any imsistent claim foritie 
money along about the Ist of April? 

A. Well, they made several insistent requests for 
the money about that time. I can't recall whether 
there awas one made om the first. 

QO. Did Ladd & Tilton Bank, along about the ist 
of April, demand from you a statement as to what 
wis due or earned undér that contract? 

A. No, I don’t think so. Don’t remember of any. 

©. Did you offer to furmmsh Te the bamk wt Tit 
time any statement of the money due, and when it 


would be paid? 
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A. Well, I talked it over with Mr. Howard and 
explained that we were through with the work and 
that it was probably a matter of only a few days until 
we would have the balance of the money due. And it 
was at that time that I made this request for a pay- 
ment of $700.00 which—there was a balance of about 
$4300.00 due us and we were owing the bank about 
$3600.00, and I wanted to take—wanted to receive a 
payment for the difference in order to pay off some of 
the accounts that were pushing us at that time. 

(Omid wo sectire a statement from the Lewis A. 
Hicks Company as to what amount of money was due 
you under your contract? 

A. Yes, sir. 

©. And at whose request was that statement se- 
cured? 

Pee eit, Floward’s. 

eee idem Natz of the Lewis A. Hicks Conipany 
Prepare that statement? 

Pree cS. 

Ome itich is inarked Plaintiffs Exhibit 6. And 
Mr. Katz knew that it was prepared for the bank— 
at the bank’s request? 

| eeces, | ittacde a request also to Mr. Katz at first 
for a payment of this account, and showed him where 
it was over and above any demand that the bank had, 
and that I had accounts to about that amount that I 
would like to pay, and he told me they wouldn't pay 
anything until—unless the bank would waive on it. 

©. Would waive on what? 
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A. On whatever amount thev should pay. So he 
went to Mir. loward, and Mr. Howard told hint avhat 
lie Wanted iy the Way Gf this létver, naming a period 
when the balance should be paid. 

W. That is Mr Katz went to Mr. Howard? 

A Nes ecireand Mir. Nat later told me avhaiet 
wetethat 407. blown wanted,and we talked it over 
in thestlicks Company's office and Mm. Katz prepared 
this letter, directed to us, stating the amount due us 
id din@inount to be paid. 

©. Was it understood at that time that that let- 
fer, the April 3rd notification, avas to be handed@te 
adden Vilton Bank? 

m™ I! think it was so understood, ves, sir. 

OM You spoke, Mr. Sullivanyeatout wwisiine sto 
have $700 released to satisfy certain claims. Did thie 
lewis A. Hicks Company know that you had these 
outstanding claims of $700.00 worth? 

\ewencs, I taldanirenn 

®, you told then thatyou had them outstandime= 

me OG Si: 

. And the Lewis"A. Hicks Conrpany said tires 
would give this notification dated April 3rd, marked 
plaintiffs Téxhibit 6, if the bank would release the 
$700.00, which they would then pay upon that date? 

mY. Yes. sur: 

Mel OMmaS: That is very lading. 

MY UN: “Tasesubject to vikit oby@etion bit thar 
is the testimony. 


@. YOu will please state whether or not vou lease 


~ 
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that the Lewis A. Hicks Company knew that you had 
unpaid laborers and material-men on account Oneuie 
work done by you under that sub-contract? 

A. Why, I don't know whether or not they knew 
of all the outstanding accounts we had, but I know 
that they had received letters from some of them— 
several of our creditors telling them of the amounts 
that were owing to them by us. 

QO. Those letters received from your creditors by 
the Lewis A. Hicks Company, and the notification of 
the amounts due, did they constitute the sum of 
$700.00 which you spoke of just a few moments ago, 
or was it in addition to the $700? 

A. Well, the ones I have in mind are two outside 
of the $700.00. That $700.00 was made up of several 
invoices that I took down there and showed Mr. Katz 
how I intended to disburse this $700.00, and had a 
list of the names and amounts. 

‘QO. Have you a copy of that invoice with you? 

Pe Ne, 1 dont think [ have. [ have a list with 
me—I don't know that I have it here now—that Mr. 
INatz inade of these amounts, and the form of receipt 
that he wanted me to have each party sign. 

QO. Do you know what other accounts—you said 
you had in mind two others who had filed claims be- 
yond the $700.00. Do you know who they were? 

A. Mr. Wagner of the Hicks Company had told 
me that the Columbia Contract Company and the At- 
las Mixed Mortar Company had both written him, 


notifying him that we were back in our accounts with 
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them. 

©. Do you know of any others, Mr. Sullivan? 

A. There may have been others. I[ had those two 
m mand. 

@. Usthe Sullivan Firepréai Partition Conpany 
now financially unable to meet its outstanding obliga- 
lions? 

a ace. Sir. 

@. And was it on or about the month of Bima: 
1912, unable to meet its financial obligations ? 

A. Yes, it hadnt the ready money to take trem 
up. 

©. ITlas it withdrawn from business in this state? 

me. Yes, sir. 

@. Has it ever complied with the laws of this stmme 
relative to foreign corporations ? 

. (bo, sir. 

‘Q, Itchassno residcnimittormey int iact: 

A. (Norse none that leangarrane ot. 

Mr. EIGN: What is all for the present (ama 
recall MA. Sullivem) later: 


Cross Examination. 
Questions by Mr. THOMAS: 


Mr. Sullivan, you say that the Sullivan Fireproof 
Partition Company is insolvent at this time? 

A. Yes, sir, I think it would be considered so. 

©. And that it was unable to meet its financial 
obligations on the 15th day of May, 1912? 


A. Yes sir, itvhad no money With Which to pag 
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them. 

Q. Was it in any better position on the 3rd day of 
April, 1912, to pay its obligations than it was on the 
oecay or Niay, 1912? 

A. No, I don't think it would be considered so. 

Q. You had no more assets to pay your obliga- 
pone on the 3rd day of April, 1912, than you 
ierdeonm tive 15th day of May, 1912? 

A. No, sir. 

Q. What was the condition of your assets along in 
the early part of June, 1912°?—Any ditferent from 
Piraieiney were on the 15th day oi May, 1912? 

A. No, they were about in the same shape. 

@e@ebe about the same. Then as a matter of fact, 
Mr. Sullivan, the Sullivan Fireproof Partition Com- 
pany irom the 3rd day of April on was in the same, 
practically the same financial condition, that is, we 
will say, up until the middle of June? 

Pee eo, it had no more or no lessmdurime that 
period. 

Ome von, MieeSallivan, when thise$700.00 re- 
lease was obtained, what was done by you down at 
the bank? In other words, I am trying to find out 
what was done in connection with this $700.00. 

A. Why, I took Mr. Katz letter to Mr. Howard 
and asked him whether or not that fulfilled his re- 
quirements and he said that it did. I left the letter 
with him and told Mr. Katz that Mr. Howard was 
agreeable that he should make a check for Ladd & 
Tilton for $700.00 to cover these accounts, and Mr. 
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Katz gave me their check payable to Ladd & Tilton, 
and I took it over there to Mr. Howard, and it was 
passed to our credit. 

©. Wow checked out agamst it ° 

A. We checked out against it and turned in the 
receipts to Mr. Katz the next day. 

'Q. Now, you had some talk with Mr. Howard at 
that time as to the reason for wanting the release of 
this $700, didn’t you? 

A. Yes, sir. . 

Q. And what did you tell him that you wanted 
the $700 for? 

A. To take care of small accounts that would 
ageregate about that amount. 

©. Did you tell him that they were pressing 
claims? 

A. 1 dont recaliavierier Wiidkor n0t. 

‘©. Did you have any talk with lini at that time 
about the claims? 

A. About what time? 

(. About claims due from your company to ma- 
terial men, etc., in connection with the building? 

A. About what time was that? 

QM. About the time that this letter was given, 
Agim 3, 12. 

A. I don't recall whether Mr. Howard and I talked 
very much about it. [ explained my request for this 
$700 and showed him that it was over and above the 
amount that we owed the bank, and that I would like 
to have these bills paid, but I don’t remember wheth- 
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er or not we talked of the other accounts or not. 

Q. Did you ever have any talk with Mr. Howard 
relating to a chattel mortgage to secure your indebt- 
edness to the bank? 

A. Well, I can’t remember definitely about that. 

©. Is it your recollection that you had? 

A. Well, it seems to me that at some time, in one 
of my talks with one of the officers of the bank, [ sug- 
gested something about our machinery not being cov- 
ered with any—not being any incumbrance, and a 
chattel mortgage was mentioned in some way, but I 
eanpetecall it definitely. 

QO. You don’t have any idea about when that was? 

pee o sir, | have not. 

Q. Now Mr. Howard at the time of this letter, 
April 3, 1912, was he talking about your paying off 
your elaim atethat time tothe bank? 

Pemeiecdont think so. | went to hm eiier | tad 
a talk with Mr. Katz to find out just what he wanted 
in the way of this letter. 

©. He knew then at that time, Mr. Sullivan, 
though that your contract had been completed, didn't 
he? 

A. Yes, I told him. 

Q. And he knew at the time this letter was writ- 
ten that there apparently was unpaid on the contract 
$4300.00. 

A. No, I don't think anyone knew what the 
amount was. 

QO. Well, it specified in the letter. 
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A. Oh, theanrount that was due us? 

©. “Wes. 

A. [ thought you meant the amount we were 
owing. 

Q. No, I meant the amount due to you. 

A. Yes, that was determined on by Mr. Katz and 
myself. 

©. And Mr. Howard knew that af course when 
this letter was handed him? 

A. Wiles, sir. 

©. And knew that your contract was completed? 

A. Yes, sir. 

Q. And knew that vou owed them some $3600? 
Pee Yes, Sir. 

‘©. Now, didn't you have some talk at that time as 
to your condition, as to whether you were owing any- 
thing on the building, or whether you would be able 
10 pay or note 

A. As near as I can remember we didn’t have—or 
didn’t go into those matters until later on; after the 
time in that letter had expired, when Mr. Howard 
explained that he hadn't received the money under it 
and— 

©. (interrupting) That was about’ May Ist thien? 

A. Sonie time ailer that, ves; air. 

Q. Now, didn't Your acrémipr armthe imseiieerer 
Mi. Howard, to 6btain from Mr. Natz a letter direeted 
to the bank itself in connection with this order—in 
connection with this turning over of $700.00? 


Kid | not attetapito RECO, Poussay: 
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QO. Yes. Didn't Mr. Howard and you request Mr. 
Katz to give a letter to the Ladd & Tilton Bank, as 
to the amount due? 

A. I dont know whether it was requested to be 
directed to the bank or to us. Mr. Howard told Mr. 
Katz, I believe, and Mr. Howard also told me what he 
Prould require; it Was in the form of a‘letter to them 
or to us. | dont remember whether or not it was 
Stated to whom it was to be directed. 

Ome dime MT Natz decline to @ime any letter to 
the bank in connection with any amount that might 


accrue to you people? 


Eemeebetteve lic-—_I dont recall as to that, but | 
ioweriat Vir. Natz hesitated to draw such a letter. 

QO. And at this time there was talk about the ex- 
piration of the lien period ,wasn't there? 

iw foesit, | never spoke of lrens with Mr. Natz 
@iany one else in his office. 

Omesou didn t hear Nir. Katz and Nir. Howard 
talk about the possible expiration of the lien period? 

Pee. o, sir, | wasn t there. 

Ore Beceme ask you this: Didnt either you pre- 
pare or didn't Mr. Howard prepare a letter to be sub- 
mitted to Mr. Katz, and which was submitted to him, 
which he declined to sign, and he prepared one him- 
siellig 

were ot. Watz told me of this talk with “it. 
Howard and of what Mr. Howard wanted. He hes- 
itated to write the letter, and I think [ told him that 


iervouldewrite a letter including what I thought Mr. 
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Howard wanted, and as near as | remember, | did 
write a letter, a forth to cover what | thought (We 
bank would want. 

*). So vou wrote the letter? 

A. Wo, sir, | did not. 7 wrote a forin, a difterent 
form altogether. 

QO. Ws, that ts what | retetred to. 

. 1 didnt write the letter, thouclr, the ove— 

QM. (interrupting) [ am not talking about the 
one that was signed, Mr. Sullivan. Tam talking about 
the other one that Mr. Katz refused to sign. Did vou 
Write that or did Mr. Floward write it. or whowwrore 
ee 

Pe No. | aerote it. 

OP eed hie Weelitgd to sisi tia 2 

A. No, he didn't decline to sien it. Ht arate ome 
ai his own. 

). Why didn't he sign the letter that som Wiad 
written? 

A. Well, as mearly as I renreniyer, it was nfenee 
a—I don't know that it was fit to be signed. It was a 
form to cover what I thoneht Mr. Howard wanted, 
as Mr. Katz didn't seem to understand what he did 
want. 

©. Wasn't this the object, Mr. Sullivans 7 Ai. 
Katz didn't want to put his company in a positioner 
binding themselves to pay the bank any specific sum? 
Wasn't that his whole object in attempting to write 
this? 


A. Ldon't know what lisobjectavas, 
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OPN i aewtitere any talk about that? 

A. Well, he did say something about not know- 
ing whether or not it would be right for him to— 

MieeitN TT: Justa moment: If vour Honor 
please, unless Mr. Howard or some officer of the 
bank was present, this conversation would be imma- 
iemalwmlewemt everything in and open. 

COURT: I think the circumstances under which 
the letter was written are pertinent. 

Mirieetl: It is, but unless this conversation, 
where Mr. Katz says he was restricting his lability, 
was in the presence of the bank officers, I doubt its 
IMALetialiny. 

oie ITOMAS: There was testimony on behalf 
of Mr. Howard in connection with the lien period, and 
it seems to me it is pertinent to find out what the 
parties’ intention was. 

Mime NT: Save an exception. 

A. What is the question? 

Question and answer read as follows: “Wasn't this 
fiesemjccte wit, Sullivan: Nir. Natz didn’t want to 
put his company in a position of binding themselves 
to pay the bank any specific sum? Wasn't that his 
whole object in attempting to write this? A. I don't 
know what his object was. Q. Was there any talk 
about that? A. Well, he did say something about 
not knowing whether or not it would be right for 
him to—” 

©. That is, you were about to say that he was 
hesitating about writing any letter. Is that the idea? 
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A. Well, no. He spoke as if he thought if wérea 
matter that should be handled by some one else of his 
company, but 1 believe at the time he was in charge 
of the office. 

© De you remember, @Vir. Sullivan, how aie 
amount of the unpaid claims of the various material- 
men furnishing stuff to you upon this building is— 
what tlre amount is? 

A. Somewhere about $4500.00. 

‘QO. About $4500.00. Have you, Mr. Sullivan, your 
hooks here indicating the amounts that are due tomive 
rarious claimants ? 

A. YeS, 

QM. Iwillask you to produce them. (Witness gets 
books.) What book is that you have, Mr. Sullivan? 

A, J ealliniledaer: 

©. Callit a ledger. Who made the entires insti 
book ? 

7\ linac 

©. So that the entries therein are from your own 
personal knowledge? 

w~. MOCS, Sit. 

QO. And they were not entered by anybody else? 

mW Neesir. 

©. Js there anything in there, Mr. Sullivan, in 
connection with the claim of Roeblings's Sons Com- 
pany against the Sullivan Fireproof Partition Com- 
Many ? 

A. Yes, sir. 


QO. Will you state what the Roeblings’ Sons Com- 
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pany furnished to you, if anything, that caused that 
charge to be put in that book? 

MieeeeeN 1: I desire at this time to enter an ob- 
jection to this line of testimony. In the first place, it 
isn't proper cross examination. If Mr. Thomas wish- 
es the testimony, he should make him his own witness 
for that purpose, for it isn’t proper cross examina- 
tion. But more properly, I don’t think it is material 
to any issue made in this case, what the amounts are, 
and what they were incurred for. The fact is he has 
pleaded there was due from the Sullivan Company 
about $4500, which he is attempting to offset on the 
amount due Sullivan for his work. Now the issue as 
to that can be determined without going into the 
ledger and entries made on the books for work and 
labor performed, and to what people. The chief ex- 
amination, as I intended to make it, only went to the 
point, Did Lewis A. Hicks have knowledge that there 
were unpaid creditors of Sullivan at the time of the 
notification of April 3rd. The witness testified that 
they did have that knowledge. Now, I consider the 
only material point that can be asked on cross exam- 
ination—did they or did they not have that knowl- 
edge. 

WOURT: There is an issue in this record, as I 
understand it, as to the amount due these labor and 
material men on the Sullivan contract. 

Mr. HUNT: I don't believe there is. I didn't in- 
tend there should be such a one, for this reason: 
Lewis A. Hicks Company hasn't got to pay a cent of 
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money out under this work. If they don’t have to 
pay there is no issue upon that, because as the case 
now stands before your Honor, Sullivan entered into 
a contract with Hicks, and he gave a bond with good 
MCestiintierent surely to pay— 

GOURT: Vhat isn't material. The answremisets 
up certain things. Now, do you deny in the reply or 
agai 1G? 

Mr Weel: Deny in the reples 

COURT: Counsel has to preye it. 

Mr. HUNT: But can he prove on cross-examina- 
tion Of a witness who hasnt testified to it, im eliren. 

COURT: Cant do itom cross cxamination seme 
Mr. Thomas.) If you want to make him your om 
Witness, you can do that. 

Mr. THOMAS: I suppose when it cones to our 
case, that is the proper time to do that. 

COURT: tas not proper cross Geqininatoneeen 
course. 

Nr. THOMAS: The only point we had in the mat- 
ter was Mr. Sullivan lives in Salt Lake, and we were 
not absolutely sure what we would be able to prove 
by him, and we have asked all these claimants to come 
here and prove these claims, and they are sitting 
around, waiting, and if counsel would— 

COURT: You can take him your own witiess 
now, 1f you desire to do so and put that testimony in. 

Mr. DEOMAS: Then at had vberter tio timnemne 


save these people coming in. We will make him our 


witness. 
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Direct Examination. 
Cuestions by Mr. THOMAS: 


What were the things that Roebling & Company 
furnished to you in connection? 

A. There was re-inforcing wire. 

Mr. HUNT: I wish to enter another objection to 
this tes:imony at this time, for the reason that it is 
incompetent, immaterial and irrelevant. I believe the 
rule of iaw is that parties cannot make an issue of a 
irrelevant matter. I might have set forth in my com- 
Haiti tat tlhe Gattle of Waterloo occurred at a cer- 
tain date, and Mr. Thomas deny it, and that would 
make no difference in the issues of this case. Wheth- 
er or not it is an issue is determined by whether or 
Mot itis material. I didn't move to strike the answer 
because it contained certain things I wanted in there 
at the time of this trial. If it is immaterial, you can't 
make it material by denying it. The point in this 
Case, 10 my mind is this: Ladd & Tilton Bank has 
an assignment, given and accepted by the Hicks Com- 
pery 

COURT? Vaken subject to the contraet— 

Mime Y: Taken subject to the contract, but it 


is shown they had no knowledge of the contract. 


ee 

ee erie 1 will let the testimony in, subject to 
your objection. 

Peet THOMAS) Now, what do you say the 
stuff was that Roebling Sons Company furnished ? 

A. It was reinforcing wire, 


Q. 
aN 
Q. 
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Where was that used? 

It was used in making these blocks. 

Blocks for what ? 

Partnion blocks. 

Partition blocks. Where were the partition 


blocks mse 


ie 


In the partition work at the Lincoln High 


Scicolmancdeetiier places aswell, 


QO. 


What was the amount of the claim of Roch- 


lings Sons? 


A, 
1. 


Q. 


Ii totailed $214.99. 

Is that claim been paid? 

he. i. 

Who paid it? 

Hicks Company. 

T will call your attention to the claim of the 


Acne Cenrent Plaster Company. Will you loolaeur 


{he hook and see 1f there 1s anytline there im commee= 
o o 


tion with the Acme Cement Plaster CompanyF 


A. és, sir. The book shows we are owing them 
$836.55. 

O. Wihatiwas that tor 

AL. Digtewae tor plaster: 

(1). Where was the plaster used? 

A. It was used in making blocks. 

©. And those blocks were used in the Lincoln 
iteh Schaol? 

A. Lincoln High School Building. 

Q. Glas this sui @f $836.55 Ween gad ? 

7X. WEA. Sir, 
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(Omit is still due the Acme Cement Plaster 
Company? 

A. Yes, sir. 

hier WNT: just for the purpose of the record. I 
don't believe that this is a defense now as to this plas- 
ter company unless he shows that Hicks Company has 
paid them. He hasn't suffered any damage yet. 

COURT: He claims he is liable under his bond 
and under the contract. 

Pim tHOMAS: And under the statute. 

Mr. HUNT: Here is a contingent claim, we don’t 
know the merit of it. Let him prove what he has 
actually suffered in damage; that is a different prop- 
osition. It has been held that the payment of claims 
is a complete defense, but non-payment of claims is 
immaterial and cannot be offered. 

COURT: I will consider that on the merits of the 
case when the testimony is all in. 

Mie EONT; Save an exception. 

QO. That was for material furnished and used in 
the Lincoln High School Building? 

fee yes, sir. 

'Q. Now, will you refer to the Atlas Mixed Mortar 
Company. 

We are owing them $121.30. 
What for? 

For sand and hauling. 

In what connection? 

mie Lincoln Hich School. 
Has that been paid? 


OO FO PO > 


114 Ladd & Tilton Bank vs. 


Kh. Nowsir. 

Q. [ will call your attention to the name of the 
Portlmd Ouerry Company. 

A. Weare owing them $134.00 for hauling away 
rubbish from the Lincoln High School. 

Q. Hauling rubbish away from the Lincoln High 
Scliooll 

me Nes, sir. 

‘). In connection with your contract there? 
Yes, sir. 
Flas that been pater 
No, sir. 


1 BO Pi 


I call your attention to the Columbia Contract 
Company. 

A. Weare owing them $114.08. 

©. For what? 

A. lorsantliurhisied to the.Lincoln Mich Seheek 
©. Tastthat becumpaid: 

A. Xo, sir: 
@. ITawill call your attention to%he name of MMe 
Columbia Hardware Company. 

A. We owe them $30.22, as near as I was able to 
figure it out on the Lincoln High School. We bought 
hardware from different firms, and a part was deliy- 
ered to our place on the east side@, but as 1earwes of 
could segregate it, we owe therm $30.22 on the High 
School. 

QO. Do you happen to know the full amount you 
owe the Columbia Hardware Company? 


A. We owe them im addition to the $30.22—swe 
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owe them $72.33. 
‘O. But that is not connected with these? 
No connection with the school. 
Has that $30.22 been paid? 
ING, sir. 


OO PIO Pe 


I call your attention to the claim of the Itast 
Side Transfer Company. 

We owe them $75.05. 

What is that for? 

For hauling. 

Hauling of what? 

Hauling blocks. 

To the Lincoln High School Building? 
To the Lincoln High School Building. 
Has that been paid? 

ING, Sine 


OPOPOroOro> 


I call your attention to the claim of E. Hip- 
peley. 

Fweder is still owing, $32.35. 

Q. What was that for? 

A. That was for the rent of motors and some re- 
pair work, some wiring. 

QM. In the Lincoln High School Building? 

A. Inthe Lincoln High School, yes, sir, incidental 
to this contract. 

©. Incidental to this contract. Has that been 
peid? 

Mo, sir. 

©. I call your attention to the claim of the North- 
west Door Co. 
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A. We are owing them $51.05. 

QO. What was That fpr? 

A. For some wood parts for our machinery as 
used at the Lincoln High School. 

©. What was that? Just explain so we can under- 
stand, 

A. They were wood cores that are used in the 
operation of making these blocks. They usually last 
the lifetime of one job or so. 

‘©. These blocks were hollow; is that the idea? 

A. They were hollow and these wood cores were 
used for making that hollow part; after these blocks 
aré molded i a machine, the¥ ate tale ott andsghe 
wood cores were knocked out. 

©. ‘Those are necessary things in the construction 
of these blocks? 


ei 


Yes, sir. 

QO. distant beenmpaid tor: 

A. “No, sir. 

©. I call your attention to .he claim of the Ore- 
gon Transfer Company? 

A. We are owing them $72.75. 
QO. What was that for? 
A. for haulingowr tire Eineoln lieth Scheel. 
@ .Flas thaw been pad: 

mR, No, sir. 

© 1 call your attention ‘to ithe claim of the Per- 
land Machinery Company. 

A. We are dwing ‘them $47.85. That is for—t 


think it was a fan and some dry kiln trucks used in 
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the operation of drying the blocks. 

Q. Has that been paid for? 

A. No, sir. 

QO. I call your attention to the claim of the Port- 
land Railway, Light & Power Company. 

A. We owe them $26.80 for power, and $26.10 for 
lights at the Lincoln High School. 
Has that been paid? 
No, sit. 
I call your attention to the claim of George B. 
R 
We owe them $13.75 for some plaster hair. 
felaster lair? 
Nes, Sir. 
Was that used at the Lincoln High School? 


Baceesit, | thing ii was; as meamas [can tell it 


PIO PIO > FO PO 


< 
a 


tO PO: 


as that been paid? 

No, sir. 

I call your attention to the claim of the Union 
Company. 

We are owing them $78.25. 

What was that for? 


Mikiaieis tor coalmoiltunishedsat thes] Aancoln 
High School. 


QO. How was it used? 


S 


> 10 > 


gQ 


A. It was used as a sort of lubricant in knocking 
out these cores. 

eee eias tliat been paid? 

Eee NO, Sir. 
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QO. I call your attention to the claim of the West- 


ern Lime & Plaster Company. 


A. We owe them $1285.91. 

Q. What was that for? 

A. For plaster. 

‘Q. Used at the Lincoln High School Building? 

A. Yes, sir. 

©. Has that been paid for? 

A, No, sir. 

Q. [call your attention to the claim of Wright & 
Branch. 


A. Wright & Branch—we owe them a balance of 
$1400.00. 

Q. A balance of $1400.00? 

me Ses, sir. 

Q. For what? 

A. It is a balance due them on a sub-contract that 
they took from us for erecting partitions. 

(). In the Lincoln High School Building? 

A. In the Lincoln High School Building. 

©. Has that been paid? 

A. No, sir. 

‘(). ITcall your attention to the claim of the United 
States Steel Products Company. 

A. We owea balance of $150.00. 

OQ. What was that for? 

A. That is for wiring—wire—reinforcing wire. 
QO. Thatis used inthese blocks? A sfhall amex 
A, <A siaiall chicken write. 


©. Wstd as a reinforeenrent ° 
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me Yesmsir. 

Q. That was used in these blocks used in the Lin- 
coln High School? 

A. Yes, sir. 

O. Has that been paid? 

i INO) Sm 

‘OQ. I will ask you, Mr. Sullivan, whether you are 
familiar with the value of these materials furnished 
and the labor performed in connection therewith, as 
to all of these items that you have just testified to? 

A. Am I familiar with the values? 

QO. Yes, with the values that you should have paid 
for these materials that were furnished you, and for 
the labor performed. In other words, whether these 
aimounts are reasonable for the materials furnished 
and the labor performed? 

A. Yes, sir, there were no differences between us 
on prices of any of the materials. 

©. I will ask you then if these amounts you have 
specified were the reasonable value for the various 
materials furnished, and the labor performed tn con- 
nection therewith ?: 

ees. Sir. 

QO. What is the aggregate of them, do you know? 

A. Ihave it in with some others here. I think it 
is $4496 and some cents. 

O. Yes, $4496. And that you consider the reason- 
able value of this material furnished and— 

Ewe es, Sir. 


O. (continuing) and labor performed that you 
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have testified to; materials and labor that you were 
required to furnish under vour contract wtth the 
kicks Gompany ? 

A. Yes, the most of it. There was a considerable 
amount of these moneys expended that, at the time 
the contract was signed, were not supposed to have 
been expended, brought about through the negh gence 
of the Hicks Company in delaying that building. We 
were supposed to have gone on there—it was the first 
of July, and the building was allowed to drag, through 
non-delivery of steel I believe was the exeuse—any- 
way so that we didn't get on there until about the Ist 
of October, which made it necessary for use to ex- 
pend all this money, in drying all this material, which 
otherwise wouldnt have heen necessary. 

‘Q. But these materials that were used though 
were the materials that vou would naturally have to 
furnish in connection with the contract that you en- 
tered! ito ? 

A. Naturally under the conditions as we found 
them when we started, but not when we signed the 
contract. 

©. Whatdo you mean? Do you mean you had to 
furnish additional materials to go in up there you 
wouldn't have furnished ? 

Py Seeger. 

© What niaterial? 

Pe You see when we figured this building, Nir. 
Hicks and myself, in San Franeiseo, he told me that 


the building would be ready for us early in the sum- 
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mer, which made it possible for us to figure on air 
drying our material, making it and drying it in the 
open, which would have done away with running 
steam dry kilns, but the building didn’t come along, 
as it happened, so we could go on it until the Ist of 
Ociober and it made it necessary for us to run all 
winter, while it was pretty wet. 

Q. That was only a question of time, wasn’t it? 
Orrin have tO use any more material, did you; 

A. No, but we had to use a whole lot more heat 
and building a dry kiln. 

Q. But there is nothing in this in connection with 
a dry kiln. 

A. Yes, sir. 

OQ. What is it? 

A. Well, there is the trucks and—well there is in 
this—I don't know that many of these items here re- 
ferred to it, but a great many that were paid; we 
had to pay out in the neighborhood of a thousand dol- 
lars for fuel that otherwise wouldn't have been ex- 
pended. 

'Q. None of those in these unpaid items? 

Ewe tiocse are all paid. 

QO. What lam getting at is the materials that have 
gone in here are in quantity the same under any con- 
citiomerare they not? 

i, (OUNE Sees 

Q. You didn't have to use any more wire, and you 
didn't have to use any more plaster, or sand, or hair, 
or anything like that ? 
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A. io. 
Mr. PREOMAS: [think that is all. 
Cross Examination. 

Questions by Mr. HUNT: 

Will you just turn to that book, the pages vou had 
there, Mr. Sullivan, please. 

A. Yés, sir. 

©. Live Acme Gement Plaster Company. mou tese 
tified for certain material. What was it? I couldn't 
understand. 

A. Whaii was. plaster. 

©. And what was the Atlas Mixed Mortar Come 
pany 2 

A. That was sand and hauling. 

©. ‘That was sand and hauling? 

hs Ves, sir. 
‘©. Can you segregate tlre tavo items? 

A. Well, hardly, I should say about half and half. 

On About halt aid Irate 

A Thats aeuess thon, 

Q. And the Portland Quarry Company. 

A. That was hauling the rubbish away from the 
building, broken blocks and the refuse from the floors. 

QO» And the Columbia Contiact Company ? 

A. What was for sand. 

© Any transportation clyaur@es war that? 

A. What? Hauling 10 the building, do vou nrean ? 

@. Did they have any transportation chargés if 


this amount you have here? 
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A. That included the cost of the sand delivered at 
the High School. 

‘Q. And the Columbia Hardware Company? : 

A. Why for various forms of hardware we bought 
from them. Used tools of various kinds. 

GO Tools: 

A. Tools, and—oh parts of machinery and parts 
of boilers and such as that. 

QO. That was a part of your permanent equipment 
and plant, was it not. 

Pemerart of it was, yes. 

Ome deny part ot that enter inte the construc- 
tion of the building? 

A. No, the tools were only used in carrying out 
the work of construction, and the parts of the boil- 
ers were used in the boilers in the drying of material. 

QO. Who purchased from the Columbia Hardware 


Company? 
A. From them? 
Om Ves. 


A. There was a foreman. 
©. I mean was it the Sullivan Fireproof Partition 
Company that purchased from them? 

A. Yes, sir. 

©. Now, you spoke of E. Hippeley, $32.35, rent of 
a motor. What was that motor used for? 

A. It was used in driving the mixer; we had a big 
tub mixer with which we mixed up the material used 
in making the blocks. This motor was used in driv- 
Miceumey mixer. 
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(), You rented a motor from him? 

Fy Mes, sir. 

Q. The Northwest Door Company. You spoke of 
furnishing wood as a part of the machinery. [ didn't 
understand what that was. 

AK. Vivey nade us a nunber of wood cores that 
were used in forming the hollow part of these blocks. 
We would set these cores down in the machine, and 
fill the machine up with plaster; then when it hard- 
ened we drove these cores out and have the hollow 
part of the block in their place. 

i) That was a part of the manufacture of the 
block, was it not? 

A. Yes,a part of the process of making the block 

©. Now the Oregon Transfer Company was for 
hauling ? 

m.  Lhaulite, ees. 

©. Flauling the blocks? 

A. Hauling the blocks to the building. 

QO. Hauling the wood blocks or the plaster blocks ? 

A. No, the plaster blocks? 

QO. The Portland Machinery Company I believe 
you said was for dry kiln trucks. 

A. Dry kiln trucks; gid | tii tor asian, 1{ ie 
member right. 

‘©. These trucks. just common trucks to put stuff 
on to carry around? 

Ae  Vher call tha dryclaln trhieles ita used aseapane 
of acar that goes into the dry kiln to carry blocks. 

O. Sand tle tam. slimes thet P 
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A. lam not so certain whether their bill included 
that fan, or whether or not we paid for it. We had 
a fan and bought it from them. I can't recall whether 
or not it was paid for. 

Q. Then if this bill of $47.85 does not include the 
iaetteiceanlisor trucks? 

Peeeee ects | think that is all we bought from 
them. 

QO. Where are those trucks now? 

Lemley are over herein a basement Wliere part 
of this machinery is. 


Q. Part of vour plant—part of your equipment, 
euempmey © 

iiivey are now, yes. 

They were then? 


ite were ised as part of ihe equipment, yes. 


1 PIO > 


Powethe Portland Lieht & Power Company 
hae a bill of $52.90 for power and light. What was 
that power furnished for? 

Mordnive the motor. 

To drive the motor? 

Reese sir, 


What motor—the Hippeley motor? 


aoe 


naeetlie One that runs the mixer. Aid valso 
for ene a fan in the dry kiln. 

©. And the light was what? 

A. Lights used around the place where we were 
working. 

Q. But this motor, or this power was to drive a 
motor used in the manufacture of the blocks, was it 
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not? 

fi. Ses, sir. 

QO. George B. Rate, he furnished plaster hair, is 
that it? 

A. Yes. sir. 

Sy telastei lair? 

m.% Mes, sir. 

Q. Wright & Branch had a sub-contract for plac- 
ing the partitions? 

A. For placing the partitions. 

‘O. And the United States Steel Products Come 
pany for reinforcing? 

A. For were. 

©. Reinforcing wire? 

Ie eS. 
Q. Is there any man on this list,'Mr. Sullivan, who 
furnished any material directly that went into the 
building, or wasn't the material that was furnished, 
furnished the Sullivan Fireproof Partition Company 
to be afterwards manufactured into stuff that went 
into the building ? 

A. The only thing that actually went into the con- 
struction of this building as far as we were concerned 
were these blocks. 

(). That is the thing you manufacture? 

= 2 estsir, 

QO. That is the thing you agree to furnish in your 
contract ? 

A. We agréedto furtiish and erect them. 

©. And erect them? 


Lewis A. Hicks Company W27 


A. Yes, sir. 

Q. And the stuff you speak of here was sold to 
your company individually in the course of your man- 
ufacture? 

A. This was all sold to us to be used in making 
these blocks—I think, without going over each item. 

‘OQ. And do you know whether or not any material 
was furnished by these parties that went into blocks, 
which blocks were placed in any other buildings and 
other places, other than the Lincoln High School? 

A. Yes, we had a surplus number of blocks from 
the school that were taken away and used on the 
Smith Hotel Building. 

QO. Where is that? 

A. Ithink called it Sixth and Main, if I remember 


tiatis imithe Citwot Portland? 

Giver Portland, yes, sir. 

About how many was that, do you know? 
Probably about ten thousand feet. 

About ten thousand feet? 


Yes, sir. 


OPO FO PO 


And I want to be perfectly sure that a portion 
of the material that you have testified to here went 
into these blocks that went into that Hotel at Sixth 
and Main. 

A. Well, how we come to have these, in making 
blocks that we used in this school, in our machines 
we get three of the size used in the school and one 
smaller size, a three inch block used in ordinary par- 
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titions, and we had no use at the school for any num- 
ber of these three inch, such as we would have in 
making a six inch. We had to provide a place of put- 
ting th@m: it was considered sort of a waste, that is, 
as far as the school was concerned, so we got this 
Smith jols and hauled a considerable nuniber there, 
but we were afterwards stopped from doing that by 
the Hicks Company and the architects, so that we 
finished up delivering to that building from our place 
om tive East Sicle. 

@. Now, where was vour plant. the Ivast Side? 
A At Igast Water and Mornson. 

©. At East Water and Morrison. “Wirere wee 
thisematertalidelivered!: 

A. Material delivered to all these different places, 
but that I have mentioned was all delivered to the 
Lincoln High School as far as I checked them off. 

@ Was délivéred tome Lincoln High Schoo: 

A. Yes, sir. 

Q. Did you havea manufacturing plant there? 

A. Afterwards—Oh, at the Lincoln High School? 

Q). “Nes 

A. Yes, we made our material right in the school 
building in the basement. 

(). I|see. Vhen the stuff vou have mentioned here 
was celivered at the Iieh School? 

A. Delwered at thesHigh School. 

(). And there manufactured by you in your own 
plant ? 


A. Into blocks. 


Lewis A, Hicks Company 2) 


Omeeiute blocks? 

A. Yes, sir. We owe a number of these people, 
these same people other accounts, that I haven't con- 
sidered as being included in the High School material 
—delivered at the East Side. 

@meiow have you segregated it? 

A. I mean I have only included in there materials 
that I knew had gone to the High School; materials 
that were delivered to us by these different people to 
Ougplerecon tie last Side, I haven (included in these 
amounts. lhat is, tried to keep them separate as near 
as I could. 

See yourare mot sure that theysare separate, 
are you? 

ieee ail sure, yes. | might have overlooked one 
or two. 

Q. Now you say, you testified that the Roeblings’ 
Sons Company’s claim is the only one that has been 


paid. 
A. Yes, of those we have mentioned. 
Ome you know that that was paid? 
A. Well, Hicks Company told me that it was. 
©. Then you are simply testifying to what they 


told your 
A. Yes, Roebling never told me. 
©. You don't know of your own knowledge it was 
paid, do you? 
A. Well, I feel pretty well satisfied that it was. 
O. Simply from what they told you, though? 
A. Simply from what I heard from them—not 
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that you had these accounts ? 

| dOwt remenmber that. 

Q. When you say then that vou thought that Mr. 
Howard knew of several large accounts, vou are just 
euessing from inference? 

A. Jt was an assumption at the tine, yes. 

©. An assumption which was not warranted by 
amy Statenrent of voune or taiclsse 

®. Wot that | rementber of now. 

©. You wouldn't say positive would you, Mr. Sul- 
ivan, that you offered adds Wiltom bank a chante 
mortgage? 

A. N6b,/ wouldnt. J lawe trred to recaliithar bug 
dont remember how that cam® up or whether ii 
cate up through’Mr. Howard and myself or throush 
some one else. 

‘Q. Might have been some other creditors ? 

A. Wery hkelw might have been. 

Y@. In the face of Mr. Howard's positive test: 
mony no chattel mortgage was offered Ladd & Tilton 
Bnak, would vou state now it was? 

A. No, sir, I would state now it Wasnt if Ri, 
Howard says so. I know that at some time or other 
a chattel mortgage was spoke of with some one, but 
I can't say positively it was Mr. Howard or any of- 
feta: the lanl, 

QM. Did the bank request that that notification 
dated April 3, 1912, be addressed to itself, or dit tt 
just simply say that a notification be given of a cer- 


tain amount due and when it would be paid? 
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A. I think that was the way the request was made; 
that a letter be written stating the amount due us, and 
when it would be paid. 

QO. Did Mr. Katz of the Hicks Company know that 
that letter was going to be delivered to Ladd & Tilton 
Paani 

AY GS, sir. 

Q. And did he know that it was upon the strength 
Gmrliawieite, and the information therem contained 
that Ladd & Tilton Bank was going to release 
$700.00 ? 

A. Yes, sir. 

©. How many of these claims that you have testi- 
fied about did the Lewis A. Hicks Company, or any 
of its agents, know at the time of April 3, 1912—that 
you know they knew of? 

A. Well, at different times when I was in the of- 
fice, Mr. Wagner or Mr. Katz would speak to me 
about having received letters from different people. 
Now, I remember distinctly him telling me that he 
had heard from the Columbia Contract Company and 
the Acme Mixed Mortar Company and one day gave 
me a letter or showed me a letter from Mr. Thomas 
Cie oeno0! Board calling attention to am account 
that had been presented to them; it was one of the 
plaster accounts, I don’t remember whether the West- 
Cumemnerc<at laster or tle Acme Cement Plaster. 

(Ome ene on tie bie plaster contracts? 

i eeues, Str. 

©. Did you ever generally inform the Hicks Com- 
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paity prior to April 3, 1912, that you were in financial 
difficulties ? 

A. Oh,no. Mr. Wagner and [spokeof it. Ielink 
he knew fairly well what condition we were in about 
Vliat tinre. 

Redirect Texwaininatiron, 


Questions by (Mr. THONIAS: 


You used an expression, “10,000 feet” in connection 
with blocks a while ago. Having that in mind how 
many feet went into the Lincoln High School Build- 
ng? 

A. 1 think 1 was 130/000 tect. 

©. That would make 140,000 feet that vou con- 
structed altogether up there? 

A. Not up there, no, sir. A part ol tesa) Fare 
Imer mhade at tlieWast Side but delivered taahetsignh 
School. 

O. You nieantatpart ot tle 10;000r 

A. No, a part of the 130/000. Yo see anc lide 
get out of the building because the place where we 
were working had to be finished and we were in the 
way, and we took our machinery over to the East 
Side, and started to making blocks there to finish the 
school as well as to take care of any other work we 
should get, and we lauled aver several loads from 
the ast Side to the school to make up the 130,000. 


©. But the 130,000 feet went into the building? 


A. [believe that is the amount we determined on, 


VCS e811". 
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Recross Examination. 
@veaons by Wir. HUNT: 


A part of this hauling expense you testified to ts 
hauling from the East Side? 

A. I don’t remember whether T included that in 
the amount in the school, or whether I left it on open 
account. I have two open accounts with the Oregon 
Transfer and the East Side Transfer. I couldn’t say 
whether or not I included that. 

‘Q. Mr. Sullivan, was any of the material at all 
which was furnished to you to create into plaster 
blocks, furnished to any other place—other than the 
premises of the Lincoln High School? 

A. That was used in making blocks to be put in 
che -li@ell Srelntaye) 

recs. 

A. Yes, it was delivered over on the East Side. 
Crem ieeact \Water and Morrison Streets. 


Witness excused. 


mise; it your Honor please, | ordered a cer- 
tified copy of complaint and record in a case filed in 
the Circuit Court of this state, entitled Lewis A. Hicks 
Company vs. Sullivan Fireproof Partition Company 
and the United States Fidelity & Guaranty Company, 
and I have subpoenaed the Deputy County Clerk to 
appear and identify the record. The purpose of that 
is—I have pleaded in my reply that the Hicks Com- 
pany made an election as between these people from 
whom they are going to ask this money, and [ want 
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the introduction of that record to show that election. 
wis not here vet. |f wemay rest with perniission to 
otter that later, | will tog te so. 

Plaintiff rests. 

Nir. “PHOMAS: I desireto offér in evideneé cone 
tract between the Lewis A. Hicks Company and 
School District No. 1. | offer it in this informal way 
for the reason that the *plemdmes admit the execution 
Gite comimact, 

Mir. LUND: We wish to object as inconmpetent, 
ininatemal wid irrelesant =ad not an issue in hie 
case. 

COURT; It willl be adinit ted: 

Mr. HINT: Save an eseeption. 

Nlarked (i@tense Exiibit A. 

Mir. TIVOMPAS: 1 dont attempt tol prove aime 
the pleadings. ‘The defendant admits paragraph 6: 
“Admits that mm connection with said contract the 
above named defendant executed its bond as principal 
in favor of said School District No. 1 with the Pacific 
Coast Casualty Company as surety thereon, but de- 
nies any knowledge or information as to whether or 
not the bond set forth in the said paragraph 6 is a true 
copy of said bond and the whole thereof. 

alr, FONT: [admit that. Why only pomt is ¥en 
cant make an issue of an immaterial fact. 

Nr. THOMAS: I desire to offer in evidence the 
bond executed by the Lewis A. Hicks Company and 
cligeacific Coast Casualty Commpain® to School Dis- 


trict No. 1.) In the pleadings the execution of the 
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bond is admitted but they deny any knowledge or in- 
formation as to whether or not it is the bond set forth 
in paragraph 6. I offer this in evidence at this time 
and ask leave to substitute, as the School District is 
desirous of keeping this bond. I ask leave to substi- 
Here CODY. 

Mime yl: Same objection. 

COURT: This is a copy of the original 
the pleadings? 

Mis THOMAS: Yes. 

COURT: Why not admit that is a correct copy? 

Pe PONT: That is all right. 

SOUR! Wi is not necessary to enctimber the rec- 
ord. 

Mire ttTiONMAS: Wery well. 

FRED A. KATZ, a witness called on behalf of the 


defendant, being first duly sworn, testified as follows: 


copied in 


Direct Examination. 
Ouestions by Wir. HUMPHREYS: 


Mr. Katz, did you write a letter on behalf of the 
Lewis A. Hicks Company to the Sullivan Fireproof 
imo conpanweon April 3, 18l27 

Pee ledid. 

Q. I hand you Plaintiff's Exhibit 6 and ask you 
to state whether you have seen that letter. 

A. Yes, this is it. 

Ome uiaris the letter you wrote: 
pve eS, Sir. 
O 


Just tell us in detail the circumstances leading 
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up to Your writing that letver. 

fe Why, Mr. Sullivan came in the office ome day 
and wanted a letter to the bank saving how much 
in@nigy was due him aud whet it would be paid | 
told him | wouldn't give it to him; didn’t want to lay 
the Flicks Company liable for any moneys, atid Te 
weit away and came in the next day and asked me 
for it. He said he wanted $700.00, at least about 
$700.00 to pay some small creditors, and I again re- 
fused. Mr. Sullivan left and then he must have gone 
torsee Mir. Howard, as Ite came back and told ime “ii 
you will go and see Mr. Howard, it will be all right.” 
[ went over and seen’ Mw. Howard,and told’ him the 
circumstances, and Mr. Howard wanted us to write a 
letter to him. 

©. When you say you told him the circumstances, 
what dO you mean by that? 

A. | told him he had about $4300 or $4400.00, I 
couldn't say exactly, coming to him. He owed con- 
siderable money on the job, I couldn't say exactly how 
much, and he wanted six or seven hundred dollars 
to pay some small bills. 

Nir. FOUN): Wihorwis that con¥érsation with? 

©). Nv. Eloward. Was anything said at that vine 
about the period for mechanie’s lien ? 

ma. Tle warttéd al@tter and desaad { couldn't oimela 
levmer. 

©. § You sayehe emamied a. lenver? 

Tye NT. Ielioneiacd: 


(), Mr. lloward wanted a letter? 


~ 


”) 
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A. Yes, sir. 

QO. Yes, and— 

A. (interrupting) And I told him I couldn’t give 
him a letter; there was certain bills outstanding and 


I didn’t know who was going to lien on the job, or not. 


So he wouldn't release—he told me he wouldn’t re- 
lease the $700. I says “Allright.” Then I went back 
rome ememice aid Nr, Sullivan came am the next day, 
and le wanted a letter in the worst way, telling me 
that Sullivan's creditors were pressing him, so I says: 
“What kind of a letter do you want?” He said, so I 
rang for the stenographer and she came in and sat 
dowineancd he dictated a letter, and | said no, 1 
wouldn’t sign that, so, “well,” he says, “give me some- 
thing.” I says “I will give you something that won't 
incriminate the Hicks Company. I won’t address it 
to the bank, but will address youa letter’ and I wrote 
imesroumm. I hat is all there was to it, 

O. What did you mean by incriminating the 
Hicks Company? 

A. I didn't want to lay them liable for any money. 

©. Did you and Mr. Howard discuss the effect of 
any liens on the amount that would be due from the 
Hicks Company? 

A. Well, I gave him to understand that the liens 
would have to come first if there were any filed, that 
is would have to be paid first. 

©. What is your position with the Lewis A. Hicks 


Company—what was it at that time? 
fee aciiecr, 
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Mr APUNT: You doftt itiean tésay you deny firs 
authority to give this? 

Mir, PPUNLPRIRE YS: No, no, mo question about 
tia wt all. 


Cress Fxaniination. 
Wuestions by Mr. HUNT: 


Mr. Katz, when was this conversation with Mr. 
Howard that you speak of? 

A. Well, that order wae siened’on April 3) als 
must have been April Ist or April 2nd. [ couldnt 
state positively. 

Q. Where did the conversation take place? 

”. ba ihesWadd ted View Banik: 

Q. How did you happen to go there? 

wy. Bee pardon? 

©. Flowedid you happen to-go to Ladd & Tilton 
Bank? 

A. Mr. Sullivan requested me to go and tell him— 
and see him, and said T could get the seven hundred 
released for his creditors. 

©. You knew that he had this seven hundred that 
he wanted to pay off right away, didn't you? 

A. 1 don’t know whether he said seven hundred 
exactly, butit was approximately that amount that he 
wanted to pay. They werespressing him vervhard. 

(). You say it was not vour intention to make any 
binding obligation on the Hicks Company by writ- 
ingot leccer. “UMhaaitis seit Foutegid, isin tit: 


A. WW¥es. 
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©. But you did state that the contract had been 
commplered) didnt you? 


ieee es, Sir. 
O. You knew that it was completed? 
A. Yes, sir. 


Owe side ou said thet there wasea balance due of 
$4300.00, didn’t you? 

Aaeeiees, sir. 

‘Q. And you said it would be paid on or about 
May Ist? 

Eee acs, 

©. You made no reservations about liens, as you 
call it, or any other labor claim, did you? 

Bu INGy 

PierOMmAS: That doesnt say willibe paid; 
says will be due. 

Ome videvyow know, Mr. Katz, that Stllivan) had 
other unpaid creditors—other than those represented 
in this $700? 

iaweeeyes, sir. 

Ome. erie time of tlis notification of Apr! $rd? 

Pemyces, Sir. 

Q. Did you know that they had priority and would 
have to be paid? 

A. Did I know what? 

Q. That they had priority and would have to be 
paid? 

Pwmlenior orders? 

Q. Priority. Didn't you know they were first in 
the law and would have to be paid before anybody 
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Bank but to Mr. }foward—instructed to deliver that 
to him personally ? 

N\. | didn't delwer that to anybody, no. 

©. No. but you Weré to-deliver into him person- 
ally, weren't you, Mr. Howard of Ladd & Tilton 
Bank ? 

KR. | donrknowe [ deat reniémber who [wait 
d@livetr it to. 

®. Did vou tak@ whe eli@el yourseli Gver 1omiiic 
bank ? 

om res, | aes to deliyer if to Ali. le onward: 

©. And when vou went into: théesdbanks was Wiz 
Siow tliere? 

Se Wo, 

©. sad didgrou leawe the cheek? 

BN No | didmt lease the check. 

Q. Took it away with you? 

a. Years: 

QO. Do you know about what time thatwras, Mir 
Kater 

A. Wijlnat time of day - 

'@. No, about what day of the month or in whet 
month? 

A. I! eontdn t sag. 

@ Was it in April or NMiine 

™ Jt mehr have beén: nislie noe late been: 1 
couldn't say. 

) VWMicht have Leeman? 

A. Mught have btth April, or Maa, or June 1 
don't recall right now, 
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©. But it was after April 3rd, wasn't it? 

A. Yes, it was after April 3rd. 

Q. And it was done with the knowledge that Sul- 
livan had still these outstanding claims, wasn't it? 

Peeeeicks told ine to take it up there; that is all 
T know. 

Q. Hicks did himself? 

A. I believe it was Hicks. I couldn't say posi- 
tively. I got orders from somebody. 

©. Now, Mr. Katz, it was always your under- 
standing—see if this isn't true—it way always your 
understanding that all the money which Sullivan 
earned under his contract was to be paid to Ladd & 
Tilton Bank? 

A. Was to be through them, yes. 

‘©. Yes, to be paid through Ladd & Tilton. Was 
to be paid in checks drawn to the order of Ladd & 
Tilton Bank? 

Eweces, Sir, 

QO. And that money was to be paid to Ladd & 
Tilton Bank irrespective of the claims of any one else. 
Is that your understanding? 

A... “INO, 

QO. What was your understanding about that, Mr. 
Katz? 

A. The $700.00—Sullivan—that—when I made 
that check out, I gave it to them with the distinct 


understanding it was to be paid to his creditors. 
QO. Drawn to his orders? 
Pa Cadd sé Tiltons. 
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©. Your understanding was that Sullivan was to 
ect some of that money that was to be paid to Ladd 
salilton Bank? 

A. Yes, but— 

Q. Tam not trying to get anything wrong; I am 
trying to get the facts of the matter. | think a great 
mistake has been made, and [ want to see if it is true. 
Your understanding of this whole business was that 
by virtue of this assignment given to Ladd & Tilton 
Bank by Sullivan and accepted by Hicks, through 
your Mr. Wagner, that all the moneys earned by Mr. 
Sullivan under that contract, was to be paid through 
Ladd & Tilton Bank? 

me ACS, Sir, 

(), That was your understanding? 

Be “esesir, 

@. And it was also your understanding @hat chat 
Wes fo be paid’ through Ladd & Tilton Bam injne= 
spective of the iacthat any labor or matenalimen liga 
a claim on Sullivan's money, because of labor or ma- 
terial furnished ? 

eNO: 

Q. What was your understanding of that? 

A. It was to be paid to them prowidéd the Sulli- 
van Company got it. For when 1 gave Sullivan this 
check—I gave him check for $700.00—I told him to 
bring in receipts; I made out receipts for the bills he 
was to pay it for, and in the morning—he said he 
would havé them hére by Wen oclock; I said “All 


right, if you don't, | will stop payment on the check” 
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and he didn't have them in there by ten o’clock and I 
went and stopped payment on the check. 

Q. What check are you speaking of now? 

A. Check I gave him for seven hundred odd dol- 
lars—seven hundred one, something like that. 

O. That was made payable to Ladd & Tilton 
Bank ? 

ie CS. 

©. You don’t quite understand my meaning. 
What I wanted to understand was this: Your in- 
terpretation of the relation which existed between 
Sullivan and Hicks and the Bank. I want to under- 
stand just what you thought that relationship was. 
Did you feel that at all times the money which Sulli- 
van earned must be paid to the bank, irrespective of 
any labor or material men’s claims? 

A No. 

Om eet s take this example and seem you umder- 
stand what I mean. 

Mr. THOMAS: I think that is subject to objec- 
tion. 

Cert: wet him go ahead with it. 

Mr. HUNT: I think a mistake has been made, and 
if so it is as much to his credit as ours. 

eee His interpretation fof “the contract 
would t be binding. 

©. Let us just take for illustration: Your Hicks 
Company—you are Mr. Hicks; you have a thousand 
dollars in your hand that has been assigned to Ladd 
& Tilton Bank by Mr. Sullivan as was done in this 
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case. Now, the Acme Plaster Company has a clam 
for a thousand dollars for material furnished to the 
Lincoln High School, which was the thing Mr. Hicks 
and vourself were building. You had a thousand 
dollars in your hand and you wanted to pay it to 
somebody. “LT owe it; somebody has earned it for the 
work has been done. bere is Sullivan, he has as- 
signed it to Ladd & Tilton Bank, so he is not entitled 
t6 it. Mere is leadd & Tilton Bank who hold the as- 
signment, and here is the Acme Plaster Company 
Who furnished material.” Now, who would you have 
paid that thousand dollars to 1f such a contingency 
had arisen: 

A. If the thing was O. Kk. would have paid to Ladd 
& Tilton Bank. 

©. Would have paid to Ladd @ Tilton Banke 

ee | oes, 

©. Thatis what thought. That is what I under- 
stood your interpretation of the contract would have 
been. Now, Mir. Katz) just one titore qivestion: Swan 
understood, did you not at all times, particularly when 
you wrote this letter of April 3rd, 1912,—you under- 
stood that the money which Sullivan had earned, and 
which would be paid under his contract, would be 
paid to Ladd & Tilton Bank? 

em. us. 

Q. And you thought that the balance mentioned 
in that letter of $4300.00 would be paid to Ladd & 
Tilton Bank, on or about May Ist. Wasn't that what 
you thought ? 
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A. At the time of that writing, yes. 

Q. And you wanted them to so understand that, 
didn’t you?) That Sullivan had earned $4300.00, and 
that if they would release $700.00 now, that the bal- 
ance would be paid on or about May Ist. Wasn't that 
it? 

A. Paid through them on or about May Ist. 

Q. That was the impression you intended to cre- 
Giceavalsmt ir 

A. I didn't give that letter to the bank. 

Omeenomne, thatistrue. You didn't give the letter 
to the bank. But you knew it was going. 

AY i didn't want to incriminate; | didn't want to 
hold the Hicks Company hable. 

m0: course not, Mr. Katz, amd 1 don't intend 
your testimony shall show that. I don't intend that 
dai But what | want to get at is your intention 
as expressed in this letter. You wanted the bank to 
tid@rseamd by that letter of April 3rd, that Sullivan 
had earned $4300.00 which was unpaid. 

A. No, he hadn’t earned $4300.00. At least I 
didn’t feel he made $4300.00 on the job. 

‘©. You understood that he had unpaid in your 
hands yet, $4300? 

A. $4300.00. 

QM. And that Sullivan had $700 worth of outstand- 
ing creditors and you wanted these paid because it 
was an advantage to the Hicks Company, wasn't it? 

eee es, 

Q. You wanted those paid? 
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BR. NO advahtuce to Micks: it was a courtesy 16 
Mr. Sullivan. 

Q. Well, anyway it was, vou wanted it paid; how- 
ever it might have been. You wanted the bank to 
understand they were to pay this $700.00, and vou 
would pay the bank $4300—$3600.00, which would 
be seven hundred from forty-three hundred; you 
would pay the balance of $3600: the balance of the 
money would go to the bank. Isn't that right. 

mA. ING. 

(). What did you want them to understand then ? 

NX. Sullivancasked for a letter to then tie wanted 
10 get the money released. I told them—I explained 
to Mr. Howard the condition of the thing beforehand, 
and that there would be $3600 to be paid through 
Ladd & Tilton Bank. Where it went to, | dent 
know; 1f it was the creditors—if they were satisfied 
by that time. if Sullivan got any money or anything 
he could pay these niém off, why it would have toe 
paid through Ladd & Tilton. 

O. Did gouminderstand at thatetinve, fir. Kate 
that Jlicks was going 1o hawe to paysany of tliese 
claimants under Sullivan? You knieéw Hicks would 
have to pay his own bills, but did you know that 


Ricks was going tO hawe tm pay any bills of Sullt 


View s° 
22 mur. 
G@, S\ ou did. Atal time vou thous henint 2 


2 
me fics. 
Gehl? 
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A. Well, the contractors is liable for the sub-con- 
tractors. We always in all our jobs are held liable. 
You are always held liable? 
nics, Sin. 

Well, did you know that Hicks had up a bond? 
Did I know that he had a bond? 

Ries: 

Pcs sir. 

Did you know the amount of that bond? 

No. 

You just simply knew he had a bond up? 
Knew quite a large bond. 


OPOPOPrPOPOPO 


Just a bond to insure the faithful performance 
OF isweontract, was it? 

A. I don't believe I have ever seen the bond. [ 
couldn’t say. 

‘QO. Didn't know what it was for? 

A. For fulfillment of the contract was my pre- 
stmapmoem. 1 hat is all. 

Q. Now, you knew what the contract called for of 
course. The new Lincoln High School, wasn’t it? 

Ne (CSR 

Oye did you know at that time, Mr. Katz, that 
there could not be mechanics’ liens against a public 
building? 

A. I did not know that. I had only been in this 
town a couple of months. 

Q. So you didn’t know there couldn’t be mechan- 
ics’ liens against a public building at that time? 


A. I did not. 
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(). $0 won only) ligwred then if Mr. Picks tas 
liable On his contract, he would be lable because of 
mechanics’ liens placed against the building. [Is that 
the ground of his Hability in your mind? 

A. Well, mechanics’ liens, or suit, or anything 
élse, attachments; whatever may come inothat cave- 
gory. 

©. Well, [ think I understand the point that I 
have been striving so hard for. Nothing to Mr. Katz 
disgrace or dishonor about that matter. Simply this, 
Mr. Katz, [ wanted to understand your interpretation 
of the contract. You felt that as between two con- 
testing claims, Ladd & Tilton Bank on one side with 
an assignment, and the Acme Plaster Company on 
the other side for material, you would have to pay the 
bank. That was your feeling, wasn t it? 

A. I would have paid Ladd & Tilton Bank in pref- 
erence—I don't know; IT wouldn't have paid either of 


them, if a case like it was here. 


Redirect Examination. 
@ucstions ba Ma. THOMAS: 


You don’t pretend you knew what the law was in 
reiéfence to @ matrér of that kinds gimihad iniie acd 
NOM ° 

my. I liawe since found out they conldnt hen @ 
school building in this town. 

). You didn’t know at that tive hat Ute Taye 
was m1 reference to a matter of that kind as to wheth- 


er the Plicks Company would have 10 pay these claim- 


— 
or 
7 
whe 
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alitS cic yOUl ? 

A. Iwas under the impression they would have to 
pay them. 

Q. You don’t mean to say then, that you consid- 
ered this contract to mean that you would have to 
pay Ladd & Tilton and then in addition to that pay 
the claims against the building? 

Eemeeerttainiy not. 

COURT: Did you know at that time thal Sulli- 
van s firm individually owed Ladd & Tilton? 

A. Yes, I knew. 

COURT: You knew Sullivan was indebted per- 
sonally to Ladd & Tilton? 

ieee O, not personally. 

SOR: The corporation? 

A. Yes, Mr. Howard told me. 

©. But it wasn't your intention in writing that 
letter that you meant to pay Ladd & Tilton and also 
pay in addition claims which would amount to more 
than $4300.00 due the Sullivan Company? 

i. | NOR 

Q@. Why did you fix May Ist as the time in that 
lettre: 

A. Well, this must have been in the latter part of 
March he completed his contract; they usually hold 
about 35 days. 

©. This is dated April Ist. 

Eee prt ord. 
‘QO. Down in here you say: “Of this amount we 


~ 


are willing to pay you now $700." “There will be 
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due you on or about May Ist’—a balance due you. 
How did vou happen to fix that May Ist? 
NK. Whirty fivé days is the expiration af tle dren: 
(. You thought there was a hen period? 
zx. ies. 


Recross fexaminatioi. 
Questions by Mr. HUNT: 


Tf IT may go back just one step. When you deliv- 
ered the check to Ladd & Tilton Bank, under the 
order of Mr. Hicks for the amount of money. 

A. Well, | won tsayeMt, Hicks gaveme theemer 
Some one over me did. 

QO. Somé one in the office did, whoever it was. 
When you delivered that check there, did the person 
so ordering you and the attorney for the company 
uniderstaard all the facts im this case ° 

A. 1 don't know what their understanding was. 

QO. You don't know whether they knew there were 
unpaid creditors? 

S | domt now, 


Redirect Examination. 
Questions by Mr. THOMAS: 


You took that check back when you didn’t find Mr. 
Howard there. Why didn't you return with it to Mr. 
Howard afterwards? 

A. sk think I did return the wext dagy and fonmd 
hin out again. In the morning. 


©. Why didn't you finally turn the check over to 
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him? a 

A. Well, there was some—I got orders from some- 
body not to do it. 

Mr. HUNT: Do you know from whom? 

A. No, I couldn't state definitely, but it was either 
Mr. Wagner or Mr. Hicks. Must have been either 
Gneteuriwent tor they are the only ones over me. 

MimttQNI: is Mr. Wagner here now? 

Pao lic is 1101. 

Witness excused. 

Mr. THOMAS: I desire to go on the stand myself 
in connection with this check proposition. That is all 
wincmewmaence | have. 

VieneN EE. THOMAS, a witness called on be- 
half of the defendant, being first duly sworn testified 
as follows, without interrogatories. 

Mr. Hicks came to mea short time before, probably 
iuiercarily part of June, at least it was two or three 
days before Mr. Katz attempted to deliver the check 
to Mr. Howard—to attempt to determine whether or 
not Ladd & Tilton Bank should be paid under this 
order, and we were advised at that time that there 
were claims against the Sullivan Company that 
couldn't be paid if this $3600.00 claim of Ladd & Til- 
ton was to be paid. I knew nothing about this bond 
having been put up, and I must also confess that I 
knew nothing about this statute. I knew that there 
could be no liens placed against a public building. 1 
was familiar with the general Mechanics’ Lien Law, 
and after looking into it, I came to the conclusion that 
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sinee these claimants of the Sulivan Company 
couldi’t recover against the building or against the 
Hicks Company, as | then believed it, that Ladd & 
Vilton were entitled to be paid, and | advised the 
payment—very bad advice it was—but | advised the 
payment to lyadd & Tilton. I pretey ivetr qaqadet 
very bad mistake, but | knew nothing about this bond 
haere been put up. J discovered aftemwards, heow- 
Cver, this Statute, and very hastily and ure@ently not 
fied them if the amount had not been paid not to pay 
it. 1 then discovered they had attempted to pay it 
and fortunately Mir. Howard was out; the  clieek 
hadnt been tured over, and it was at ny anstamee 
the check hadn't been paid. That is the explanation, 
amc tint tseall ence to eayeaboue it. 

Witness excused. 

Mir. FHOMAS: That is all. We rest. 

Defense rests. 

Mr. HUNT: | may have a few questions in re- 
buttal. 

Whereupon proceedings herein adjourned until 10 
a.m. Tuesday, February 25, 1913. 
Portland, Ore, Duesdagy Febrimia, 25, 1913.10 a ine 

A. C. SULLIVAN, tecall@de hy cle rense. 


Direct [ wamiiniation. 
Questions by Mr. THOMAS: 
Mr. Sullivan, in alluding to the 10,000 feet of blocks 
to which vou testified vesterday, which were deliv- 


ered at the Smith Building, [ desire to know what the 
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value of this 10,000 feet of blocks was. 


A. Well, that was—that 10,000 feet was figured 
approximately and they would be worth about eight 
cents a foot or about $800. 


O. $800.00. Now, what percent of that would be 
materials that went into these blocks, and what per- 
cent would be the cost of the labor in connection 
with it? 

A. Well, it would be the labor— 


Mr. HUNT: I would like to interpose an objec- 
Honemb@errile announced by the Supreme Court of 
this state is that where articles go into separate build- 
ings, part of which are labor bills and part of which 
are not, oral evidence is not permissible, so as to de- 
termine lienable from non-lienable articles. 


COURT: He is asking as to the value of the labor. 


Mr. HUNT: I understood the value of the ma- 
terial and I interpose the objection to that. 


COURT: Relative to the value of the labor and 
material in this 10,000 feet. 


Mime |): Save an exception. 


A. The labor cost will be about 25 per cent and 
the material cost probably about— 

Ome per cent? 

A. No, it would be the material and labor plus the 
profit. The material would probably be 35 per cent 
or 40 per cent. The balance would represent the 
profit. 
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Cross Exaiination. 
Questions by Mr. HUNT: 


When you were manufacturing blocks in the City 
of Portland at the time mentioned in the complaint, 
and referred to in the evidence, did you have any 
other contracts for the furnishing of blocks for other 
buildings? 

A. While we were working on the school? 

Cy Bees. 

A. Yes, we had one with the Smith Hotel Build- 
ing. 

©) Amm@other ¢ 

A. Well, we were furnishing some small orders. 
Just—not under contracts but under orders given to 
us. 

©. Wall you please state whether at tle time tou 
were. Tianidactirine blocks for tlre Lincoln Heh 
School, vou were manufacturing blocks from the same 


material for other jobs. 


A. Well, sir, when we got this Smith Hotel Build- 
ine, we figured on using what three inch blocks were 
being mate at tle plant at the Fligl School, togbe 
put into the Smith Hotel. It was an outlet that was 
provided for these three inch blocks, which had to be 


made in making the six inch blocks. 


©. Was it your inféention at the tinre you aere 
manufacturing blocks for the Lincoln High School to 
manufacture other blocks to keep in stock as future 


reserve ? 
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Mr. THOMAS: We object to intention; the ques- 
tion is whether he did. 

QO. Iwill frame the question differently. Did you 
miami@taciire other blocks to keep im reserve as a 
stock? 

Pee clieattiie time they were made, they were 
not intended particularly for stock; we intended to 
sell them if we could. It happens that we still have 
some of them in stock. 

QO. Did you manufacture more blocks at this time 
than you knew would be necessary to put in the Lin- 
coln High School? 

A. Well, we made more of those three inch blocks 
than we knew would be used. We didn’t make any 
more other sizes than supposed to go in the school. 

Pie aieN i: What is all in cross examination, if I 
ean have Mr. Sullivan for the purpose of rebuttal 
wiitlewne is on the stand. 

QO. Mr. Sullivan, I wish you would make it clear 
whether or not you ever told Mr. Howard, prior to the 
first day of April, that you had indebtedness accruing 
on account of unpaid labor and material claims on the 
Pinreom !1ieh School and your contract with Hicks. 

A. No, sir, I don’t think I ever spoke to Mr. How- 
ard about it at that tintee—previous to that time. 

Mr. THOMAS: What date was that—April 1st? 

Mr. HUNT: April 3rd, the date of the notice. 

Pee iat is |dont think I ever directly called his 
attention to it or explained to him what we owed. 

© Was it your intention Mr. Howard should so 
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understand you had other indebtedness, or did you 
intend he should be kept ignorant of that fact? 

A. 1 didi’t particularly mean he should be kept 
ienorant of it, but | wasn't anxious that he should 
know at that time just how we were involved. Just 
ws | didn’t—I didn't go to him and let him know that 
we were or to what extent, but J didn’t use any means 


of not letting him know. 


. Lee pardon? 
A. I didn’t use any means of not letting him know. 
©. You meam xou didn't wiltully conceal, bul gon 


just simply didn't tell him the facts which he didn't 
ask about? 

i Yess. 

©. Mr. Sullivan, | avish vou would state 1f you 
know whether or not Ladd & Tilton Bank would have 
béen in a better position at any time prior to the 3rd 
day of April, 1912, tovhave obtained savistietionme: 
security from the Sullivan Fireproof Partition Com- 
pany, in reference to this debt, Whan i would Tame 
been any time subsequent to the lst of May? 

Mr. THOMAS: I object to tliat because counsel 
lias stated that their only chance i this case is omerot 
estoppel and the estoppel can’t be prior to the 3rd day 
of April, 1912, the date of the letter introduced here. 
They claim their whole estoppel on account of that 
letter and they can't go back of that for the purpose 
of proving any estoppel. 

Mir. PONT: Jthink that is probably rghit, 7 well 


frame the question this way: 
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Q. Would the Ladd & Tilton Bank have been ina 
better position at any time subsequent to the 3rd day 
of April, and prior to the Ist day of May, to have ob- 
tained satisfaction or security from the indebtedness 
owing, than it would have been any time subsequent 
to the first day of May? 

A. Well, they might have been but I can't say. 
I can’t say what conditions might be brought about 
by their endeavoring to collect at any time. It might 
have been better or it might have been worse. 

Q. But Iunderstand you to say that if they had 
sued subsequent to the 3rd day of April and prior to 
the Ist day of May, they might have been in better 
positionpthan they were after tlie first day of May. 

Mr. THOMAS: I didn’t understand him to say 
that. 

QO. That was my understanding; if that is not 
true, what was? 

A. It is possible they might have been or might 
not have been. I[ can’t presume of course. 

Meee UN T: That is all. 

Witness excused. 

J. H. BUSH, a witness called on behalf of the plain- 
tiff, being first duly sworn, testified as follows: 


Direct Examination. 


Mire aN: This witness’ testimony is a part of 
my main case. 


Questions by Mr. HUNT: 


Mr. Bush, you will please state what official posi- 
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tion if any you hold with the County of Multnomah, 
Slate of Oregon: 

A, Chief Deputy Conity Clerk. 

©. or Multnomah Conte? 

A. For Multnomah County, State of Oregon. 

). Isat amodue four dattestoshuve charge of tlie 
papers filed in proceedings in the county of Mult- 
nomah ? 

me» It is: 

©. | hand you what purporis to be complamiteitied 
in the case of the Lewis A. Hicks Company vs. Sulli- 
van Fireproof Partition Company, a corporation, and 
mre United Stites Pidchty “*Guaranly Comigannees 
corporation, and ask you tf that is such complaint. 

A. It is a duly certified copy of the complaint as 
iiled. in the Cirenit Court of tire State of Oiecon pian 
the County of Multnomah. 

QM. And is that suit now pending? 

A. Now pending. 

(). Is that a certified copy of all the pleadings in 
that case? 

e. Certmed copy of that conimknmst. What ieee 
only thing on file, I think, except the summons. 

Mr. HUNT: If vour Honor please; I should like to 
@iitr this insevidence: I vain nol sume as to itsmmia- 
terlality except as to this point—iny purpose is this: 
That the Hicks Company has pled that they are 
hable for these unpaid material men and labor claims, 
and I have dented that fact, and this complaint shows 


! 
that they are now suing the Sullivan Fireproof Par- 
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tition Company and the Surety Company for the 
amounts which they are defending against us. The 
amounts are identical. 

Cee Put it in tlre record, subject to Mr. 
Thomas’ objection. 

Mr THOMAS: I think it is immaterial and by 
looking at the bond in there, it shows that the bond 
must be sued upon within a certain time, and that the 
complaint must be filed to protect our rights. We, of 
course, expect to recover from the bond any difference 
between $4500 and $3700.00. 

Coinglanit marked Plamtiffs Exhibit 9. 

Witness excused. 

peepee IVAN, recalled by the detendant. 


Direct Examination. 
Questions by Mr. THOMAS: 


Mr. Sullivan, just before leaving the stand, as I 
recollect it, you made a statement that there were a 
few of these blocks that were taken from the High 
School Building that you still had on hand? 

Pomme cs, Sit, that is right. 

QO. I would like to know the amount of those 
blocks. 

A. About—I could only estimate approximately. 
I think at the present time we have about 12,000 feet 
of blocks in stock. 

Q. You still have those blocks? 

Pee cs, sit, or did liave the last I knew of them. 
QO. Mr. Sullivan, were the entire 12,000 feet taken 


o~ 
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from the Lincoln High School Building? 

A. Oh fo. No, only @ portion of them; I should 
say probably 20 per cent of them were made at the 
school and taken over to the East Side and put in 
stock. 

©. 2400 feet? 

A. Yes, probably around that amount. 

Witness excised. 


Defense rests. 


R. S. HOWARD, recalled in rebuttal. 
Direct Examination. 
Questions by Mr. HUNT: 


Mr. Howard, will you please state whether or not 
Mr. Katz of the Hicks Company ever made any state- 
ment to you prior to May Ist that the Sullivan Com- 
pany had unpaid creditors, materialmen and laborers, 
who would have to be paid out of the funds belonging 
to Sullivan. 

A. ilevdid not 

@. DidMiiit: Sullivan cver sovstate tomew at that 
time? 

A. | haemo recollection of it, 

Om Did any aweso state to youu: 

me. ww have he Tecollection, 


Witness excused. 
Piaintiti@eests. 


Defense rests. 
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[Plaintiff’s Exhibit 7.] 
ARTICLES OF AGREEMENT. 


This Agreement made this 29th day of April, 1911, 
at San Francisco, California, between J. D. Sullivan 
of Salt Lake City, Utah, the first party, and LEWIS 
A. HICKS COMPANY, a corporation, as original 
contractor with School District No. 1, Multnomah 


County, Oregon, the second party. 


WITNESSETH: Hereinafter the first party is 
called the SUB-CONTRACTOR, and the second 
party is called the CONTRACTOR, and the singular 
number includes the plural. 


All written notices to the SUB-CONTRACTOR 
provided for by this agreement may be given by mail- 
menecony of such notice addressed to the SUB- 
CONTRACTOR at Number 121 Atlas Block, Salt 
Lake City, Utah, or by delivering a copy of such 
notice to the SUB-CONTRACTOR in person, or by 
leaving a copy of such notice at his place of business 
during business hours. 


feetinc cs B-CONTRACTOR agrees to furnish 
the necessary labor and materials, including tools, 
implements, scaffolding and all appliances required, 
and perform and complete in a workmanlike manner 
all work required by the specifications hereinafter 
mentioned under the headings: 

Plaster Block partitions inclusive of the furnish- 
ing and setting of all approved partition blocks with 


grounds, nailing blocks and back boards required for 
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the fastening of trim or other material attaching to 
the partitions, but exclusive of bucks for all openings 
to be supplied and set by the contractor at Ins own 
expense, on and in connection with a Brick and Steel 
High School building now being, or about to be, 
erected at Portland, Oregon, on that parcel of land 
described as follows: Block 202, bounded by Mill, 
Market, Sewenth and Park Streets, and at the time 
and at the rate of progress hereinbelow provided for, 
in conformity with the plans, drawings and specifica- 
tions for the same made by Whitehouse and Fouil- 
houx Cand withthe contract between the contiacion 
and owner, to which the attention of the sub-con- 
tractor 1s directed), the authorized” Architectem. 
ployed by the OW MER for the construction of said 
buildings, which plans, drawings and specifications 


ire referred) to in the contracmior the cretion Of ead 
building between the CONTRACTOR and _= said 
OWNIR; and all pages of which plans covering 
plaster block work and 3 pages of which specifica- 
tions numbered 50, 51 and 52 hawe been siowed by tie 
Parties Inereto: 

Il. The SUL-CONTRACTOR shall commence 
work on said building under this agreement on the 
Ist day of July, 1911, unless otherwise notified by the 
CONTRACTOR in writing, and shall complete said 
work on the 30th day of September, 1911, progres- 
sively as required and directed, to conform to the 
pragress of other crafts. In case the contraetor, be 


reason af unforseen delays is unable to give the sub- 
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contractor access to the building on the Ist day of 
August, the time of completion shall be extended to 
cover the actual delay, it being understood that the 
thirty days preceding the Ist of August are required 
for te iabrication ard proper ’curimg of the plaster 
blocks. Anything herein contained to the contrary 
notwithstanding, the SUB-CONTRACTOR - shall 
commence work on said building under this agree- 
iene ateamy tine after Aug. 1, 1911, upon 3 days 
written notice to the SUB-CONTRACTOR and shall 
prosecute the work herein provided for with diligence, 
at all times supplying as much labor and materials as 
in the judgment of the CONTRACTOR can be used 
to advantage, regardless of the time of completion 
above specified. 

iMireeie so b-CON PRACT OR shall prepare and 
assemble at temporary shop in the vicinity of the 
building fit and ready for delivery on said job and 
Gpen oO inspection of the CONTRACTOR the ma- 
terials to be used in the work herein contracted for 
as follows: 

All the plaster blocks required for the work herein 
contracted for, viz: 29700 sq. ft. 4-in. Duct partition, 
25000 sq. ft. 4-in. Straight partition, 73700 sq. ft. 6-in. 
Straight partition being straight measurement in- 
clusive of payment for all wall openings, fabricated 
progressively not less than 30 days before required to 
allow approved curing of same. The above quantities 
are guaranteed by the Contractor to be sufficient to 
complete the work called for and in case more is re- 
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quired, the sub-contractor shall be paid at the rate 
of 13 céfits and 14 cént® per sq. ft. réspeetively for 
4+-in. and 6-in. blocks set in place. Any change in 
plans is to be compensated for or deduct for at same 
rites. If the work requires less material than the 
quantitres named not caused by change of plan, no 
claim for deduction for such saving shall be made by 
the contractor. When once thus prepared and as- 
sembled said materials must be so kept ready for de- 
livery. 

IV. At all times bethveen the date for commicmecs 
ment of work hereunder, and the date of the com- 
pletion of the work, it shall be the duty of the SUD 
CONTRACTOR to have on the job 4 foreman ior 
superintendent, who shall be the duly authorized rep- 
resentative and agent of the SUB-CONTRACTOR in 
allimatters pertaimme to this commaet, amd a fate 
of the SUB-CONTRACTOR so to do shall be deemed 
a failure to supply sufficient workmen to comply with 
the provisions of this contract, and tte SUB-CORe 
TRACTOR stipulates that his superintendent (or if 
there be none, then his foreman) on the job is such 
agent. 

\V. Should the SUB-CONTRACTOR at any tinteé 
after the time for commencement of the work or for 
the preparation and assembly of materials, refuse or 
neglect, without the fault of the Architect, or the 
CONTRACTOR, to supply sufficient materials and 
workmen, er cither, to comply with the provisions of 


this contract, fora period of more than two days after 
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having been notified in writing by the CONTRAC- 
TOR to furnish the same, the CONTRACTOR shall 
have the power to furnish and provide materials and 
workmen to continue, or commence and continue 
said work, and the reasonable expense thereof shall 
be deducted from the amount of the contract price 
herein specified; and if such reasonable expense, plus 
the amounts then already paid or payable under and 
by virtue of this contract, be in the aggregate in ex- 
cess of the contract price, then the amount of such 
excess shall be a charge against the SUB-CON- 
TRACTOR, which he agrees to repay to the CON- 
exe FOR on demand. 

iit RTM ER AGREED that-a failure by the 
Sule -@ ON TRACTOR to ttrnish a sufficiency of ma- 
terials or workmen, or either, to comply with the pro- 
visions of this contract, for more than two days after 
notice in writing to furnish the same, shall, at the 
option of the CONTRACTOR, be conclusively 
deemed to be an abandonment of this contract by the 
SUB-CONTRACTOR, notice of the exercise of 
which option is hereby expressly waived by the SUB- 
CO COR, and the CONTRATCOR may at 
his election and without notice furnish and provide 
materials and workmen for the purpose of finishing 
and completing, and finish and complete the work 
required by this contract, and the reasonable expense 
thereof shall be deducted from the amount of the con- 
tract price; and if such reasonable expense, plus the 
aimount then already paid or payable under this con- 
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tract, be in the aggregate in excess of the contract 
price, then the amount of such excess shall be a charge 
against the SUB-CONTRACTOR, which he agrees 
to repay to the CONTRACTOR on demand. 

IT 1S AGREED theemaf ithe CONTRACT Oikesiiall 
do the work herein contracted for, or any part thercof, 
under any provisions of this Sub-division (1. ¢., Sub- 
division, V’), 1t shall have the right to take and uge 
such materials as may have beensmacde ready Tor chins 
job by the SUB-CONTRACWOI. woon payie ser 
crediting tlie latter with the valuc thereof, estimated 
on the whole contract price. Anything herein con- 
tained to the contrary notwithstanding, it 1s under- 
stood and agreed that all materials herein mentioned 
or referred to remain the property of the SUB-CON- 
TRACTOR until incorporated in said building or 
wntil paid Or credited for by the CONTRACTOR. 

VIL The CONTRACTOR shall provisle and tig- 
nish to Mhé SUB-CONTRACTOR all details ding 
working drawings iwecegsary to properly delineate 
said plans and specifications; and the work is to be 
done and materials furnished in accordance therewith, 
under the direction and supervision and subject to the 
approval ofgthe CON TRACT OR @asl Yueliticer. 

UNTE The SUB-CONTRACTOR erdinitts aha ire 
has examined the site and the drawings and speci- 
fieations and that the said drawings and _ specifica- 
ties and sité are adequate for their witendéd par 
poses, and covenants and agrees to follow the same 


in detail and to furnish all the materials of the quality 
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and kind set forth in said specifications and execute 
Alle woOikestrictly in accordance with said drawings, 
using for data and dimensions the numerals marked 
on each drawing in preference to what the drawing 
may scale, and to be governed in each case by the 
detail drawing, in preference to what the general 
drawing may show, for the same part of the work; 
to make the work shown and described by said draw- 
ines and specifications a perfect and finished job of 
its kind; and to acquaint himself fully in regard to the 
construction and finish, as called for by the specifica- 
tions for said work. To use due care in the various 
parts of the work, and whenever the drawings or 
Specifications, or both, for any part of the work, are 
in his opinion, or the opinion of his agent, faulty, or 
sieheas will, 11 followed, result in unsafe and im- 
perfect construction, or will cause the building either 
during or after its completion to be insecure or de- 
iemotavesim any respect So as to result in pecuniary 
ioc mrostie OV NR or CONTRACTOR, or in any 
damage or loss whatsoever to person or property, he 
will instantly stop work and will notify the CON- 
TRACTOR personally in writing of such opinion 
and in what regard said drawings and specifications 
@temimstiiicient; and the part of the work so criti- 
cized shall not thereafter proceed until the SUB- 
CONTRACTOR has received a written order from 
the CONTRACTOR directing what is to be done and 
when to proceed. To co-operate with the Sub-con- 
tractors for the other work on said building, so that 
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the whole work shall steadily proceed and become a 
finished and complete one of its kind, and to so carry 
on said work that none of the co-operating Sub-con- 
tractors shall be hindered or delayed at any time; and 
when his part of the work is finished to remove from 
the premises all tools and materials belonging to him- 
self and fill up all holes and trenches, level all mounds 
or heaps of earth that may have been built, ding, 
raised or made by him in the execution of his work 
or ineident thereto and remove and clear away all 
surplus or waste materials or refuse of whatever kind 
remaining on, in or about the building or property, 
resulting from or connected with his work, and dis- 
pose of such refuse material at such places upon or 
near the property as the CONTRACTOR may desig- 
nate, or, if so required, remove it entirely and so dar 
as h@ is comeerned leave the job in a clean, weat, tidy 
and workmanlike condition, clear of all refuse and 
hitter of every description. To take all necessary pre- 
cautions and to place proper guards to prevent acci- 
dents; and to put out and keep at night suitable and 
sufficient lights. To be responsible for all violations 
of Federal or State laws or City Ordinances relating 
to the construction of buildings and the obstruction ot 
streets and sidewalks and of any otlrer laws or ordil- 
hanceseaffecting said work, and to comply with all 
the laws or ordinances regulating building construc- 
tion, including all rules and regulations of the various 
departments of the municipal government, particular- 


ly those relating to the Department af Blectricit®, 
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Department of Police, Department of Public Health, 
Department of Public Works, or to any other de- 
partment having any control, direction or supervis- 
ion of buildings or of the use or occupation of streets 
or any part thereof. And the SUB-CONTRACTOR 
agrees that he will carefully repair and make good 
any damages to the street or pavement that may be 
caused by any operation connected with his work; to 
obtain and be at the expense of all the necessary per- 
Miitcomiceises and authormty from tle City, County, 
State or Federal Government which are required for 
the proper and lawful prosecution of his work. To at 
qimemcorcive the CONTRACIHPOR or his agents or 
employees free access to all parts of the work. To 
deliver to the CONTRACTOR upon his demand cor- 
rect statements of the amount of labor performed and 
Mmateriars tirmished under the contract. The SUB- 
CONTRACTOR shall carry on the work described 
herein at his own risk until the same is fully com- 
pleted and accepted and he shall rebuild, repair, re- 
store and make good all injuries and damages occas- 
iomedmisetie elements or by other causes to all or 
any portion of his work. 

Pee tine SUB-CONTRACTOR agrees to in- 
demnify and hold harmless the CONTRACTOR from 
any and all claims for damages by reason of injuries 
to person or property occurring in the course of the 
performance of the work herein provided for; and in 
case any accident occurs in the course of the per- 
formance of the work herein provided for which re- 
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sults in loss, injury or damage to any person or the 
property of any person or to the premises or property 
on which this agreement is to be performed, or to the 
premises, land, buildings or walls adjoining said prem- 
ises on which this agreement is to be performed, then 
the said SUB-CONTRACTOR will obtain acquit- 
tances and complete discharges from such damaged 
or injured person or from his personal representative, 
or will make payment in full to such damaged or in- 
juréd person or personal representative of such am 
amount as may be agreed upon by way of settlement 
ar compronuse between them; and m case of claim 
made or suit brought against said CONTRACTOR 
arising out of or on account of any such personal in- 
jury, death or damage to property or premises above 
mentioned said SUB-CONTRACTOR hereby ex 
pressly agrees and binds himself, his heirs, executors, 
administrators, successors and assigns to well and 
truly defend, indemnify and forever save harmless 
said CONTRACTOR from the necessity of defending 
such suit or suits or paying such claim or claims or 
any part thereof or from any expense or pecuniary 
loss in connection with the same; to re-pay said CON- 
TRACTOR any sums necessarily expended by him 
by way of costs, attorney's fees or otherwise in de- 
fending against any such claim or claims and to him- 
self cause any such suit or suits to be defended to 
their end or compromised, paying all sums, charges, 
costs and attorney's fees whatsoever thereby entailed, 

IX. Vhe SUB-CONTRACTOR. express cope 
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nants and agrecs to protect and save harmless the 
CONTRACTOR from loss or damage by suit or oth- 
erwise for infringement or alleged infringement of 
patents for materials or methods used in the doing of 
any work provided for herein, called for in the draw- 
ings or specifications referred to in this contract. The 
SUB-CONTRACTOR futher covenants and agrees 
that he will repair and replace any part of the work 
done under this contract which shall be found to be 
defective or faulty, to the same extent and for the 
sane period of time that the CONTRACTOR is or 
may be liable to the OWNER to repair or replace the 
same. 

peice B=CON TRACT OR agrees to save and 
keep the said building and premises free and clear of 
any and all mechanics’ liens for work or labor done or 
materials furnished in the doing of the work specified 
herein, and in this connection the SUB-CONTRAC- 
TOR agrees to pay promptly as they become due all 
sums incurred for such work or labor done or ma- 
feri@lcuniimished, and in case of any default on the 
part of the SUB-CONTRACTOR, the CONTRAC- 
TOR shall have the right to pay said sums, together 
with any additional sums the payment of which is 
necessitated by such default of the SUB-CONTRAC- 
TOR, either for costs, attorney's fees or otherwise, 
ancallcums.so paid by the CONTRACTOR shall be 
Ronwdepyetie SU B-CONPFRACTOR, and the CON- 
TRACTOR may withhold any money due the SUB- 
CONTRACTOR until such indebtedness is repaid, 


lat Ladd & Tilton bank ws. 


and the GONTRACTOR may declare this contract 
rescinded, resmme possession of the premises, com- 
plete the work and charge the same against the SUB- 
CONTRACTOR, all in the mannér and with the sameé 
rights as are provided in subdivision V hereof. 

xi Should te SU@peCONPRACTOR Gianitie 
complete this contract and the works provided for 
herein within the time for such completion determin- 
ed according to the terms of this agreement he shall 
he liable to the CONTRACTOR for all loss and daim- 
ages which it may suffer on accountof such»faiune. 
It is further understood and agreed that no extra,al- 
lowance of time shall be made for the performanee 
and completion of any extra work, alterations or ad- 
ditions required or ordered as herein provided, but 
that such extra work, alterations and additions shall 
be completed as if they had been comprised in the 
onginal work and within the period limited for the 
completion of the same, unless an extension of time 
is permitted iiamgitiie bw the COMDPRAC LOR: 

ATT. The CONTRACTOR agrees in consid @tm- 
(ion of,the perfonmanee of this contract by the SUB- 
CONTRACTOR to pax or cause to be paid to “ie 
SUB-CONTRACTOR, the sum of Seventeen thou- 
sand five hundred no!100 Dollars at the times and in 
the manner following, to-wit: Seventy five per cent 
of the value of the material installed, every two weeks, 
on the Ist and 13th of each month respectively, and 
the remaining twenty five per cent thirty five days 


after the final completion and acceptance of all the 
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work in this contract. 

The proportion in value of said work and materials 
furnished to the whole contract price shall be esti- 
intedsayative CON TRACTOR. 

PROVIDED, that when each payment or install- 
ment shall become due, and at the final completion of 
the work, certificates in writing shall be obtained by 
the SUB-CONTRACTOR from the said Architect, 
stating that the payment or installment is due or work 
completed, as the case may be, and the amount then 
due; and the said architect shall at said times deliver 
said certificates under his hand to the SUB-CON- 
ree VOR, or in lieu of such certificates, shall de- 
livemeso the SUB-CONTRACTOR in writing, under 
his hand, a just and true reason for not issuing the cer- 
tificates, including a statement of the defects, if any, 
fomvemreniedied to entitle the SUB-CONTRACTOR 
to the certificate or certificates, and Provided, that at 
titeroption of the CONTRACTOR no payment shall 
become die nti! the SUB-CONTRACTOR - shall 
have delivered to the CONTRACTOR receipts show- 
ing, to the satisfaction of the CONTRACTOR, pay- 
mremmnvenne > B-CON TRACTOR forall labor done 
and materials furnished under this contract, up to and 
inclusive of the amount of all previous payments 
made, and in case of the first payment, inclusive of its 
amount. 

KIIl. The specifications and drawings are in- 
tended to co-operate, so that any work exhibited in 


the drawings and not mentioned in the specifications, 
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or vice versa, is to be executed the same as if both 
mentioned in the specifications and set forth in the 
drawings, to the true intent and meaning of the said 
drawings and specifications when taken together. 

NIV. No part of the work slallbe altvexed! imo 
that shown on or described by the plans and specifi- 
cates nor shall ai Aver in Tie natnre OF exe or 
additional work to be performed without the express 
written order of the CONTRACTOR, but the CON- 
TRACTOR may order and direct any increase, dimin- 
ution or alteration in the work to be performed with- 
out in any manner vitiating or affecting this contract, 
and the SUB-CONTRACTOR sliall in puestennee of 
such order and dieretion perform the work accord- 
ingly. Whenever any extra or additional work in the 
nature of alteration is required to be done the CON- 
TRACTOR shall fix such prices or cost as it may 
deem just and equitable and the SUB-CONTRAC- 
TOR shall abide thereby, provided it commences such 
work, but if the SUBECONT RAC TOR decliives to¥ex= 
ecute such work at the prices or cost so fixed then the 
CONTRACTOR shall have the right to do such work 
itself or enter into a contract with any other person 
or persons for its execution. And in case of any di- 
minution or alteration in the work to be performed, 
of a kind decreasing its reasonable cost, the amount 
thereof shall be deducted from the amount of the con- 
tract price aforesaid by a fair and reasonable valua- 
tion. 


AV. Whe rul@of practicéto betahserved in tite ful 
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fillment of the last foregoing paragraph ATV shall be 
that upon the demand of either party hereto, the char- 
acter and valuation of any or all charges, omissions 
or extra work shall be agreed upon and fixed in writ- 
ing, 

XVI. Should and dispute arise between the par- 


signed by the parties hereto prior to execution. 


ties hereto respecting the true construction of the 
drawings and specifications, the same shall, in the 
Micimmeraace, be decided by the CON TRAC DOK, but 
should the SUB-CONTRACTOR be dissatisfied with 
the justice of such decision, or should any dispute 
arise between the parties hereto respecting the valu- 
ation of alterations or work omitted, the disputed 
matter shall be referred to and decided by two com- 
petent persons who are experts in the business of 
Dimldimeyrone to be selected by each of the parties 
hereto; and in case they cannot agree, these two shall 
select an umpire ,and the decision of any two of them 
shall be binding on both parties. 

XVII. The payment of progress payments by the 
COR ACNOR shall not be construed as an abso- 
lute acceptance of the work done up to the time of 
such payments; but the entire work is to be sub- 
jected to the inspection and approval of the Architect 
cndmee RAC TOR at the time it shall be claimed 
Daewoo b-CON TRACTOR that the contract and 
works are completed. 

XVIII. Neither this contract nor any interest 
therein nor any duties to be performed hereunder 
shall be assigned voluntarily or involuntarily or sub- 
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let by #he SUB-CONTRACTOR without the writ- 
tén consent of The CONTRACTOK. 

XIX. No claim for extra work shall be constd- 
ered unless the price of the same shall be agreed upon 
in writing between the parties hereto prior to the 
commencement of the same. 

Time is the essence of this agreement. 

Executed in duplicate the day and year first herein- 
whove ayritten. 

LEWIS ABPICINS COMURANT. 
By Lewis A. Hicks, 
President. 
J. DB. Sulla: 
By A. C. Sulina 
His attornes in fact, 

Approved bond of surety Co. in sum of $6,000 to 
be furnished before contract is effective, together 
with certmied copy of power of attorney. 

Lewis A. Hicks. 
[Plaintiff's Exhibit 8. | 


Hartman & Thompson, Gen. Agts. 
Amount $6,000.00 Annual Premium $87.50 


AUS 
UNTITLED SIAL ES FIDELIS AND GUS 
ARTY COM,MPANY 
TTome Office, Baltimore, Md. 


KNOW AJaL NEN RY TRRIESE (PRES ENS 


That Sullivan Fireproof Partition Co,, a corporation 
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organized under the laws of the State of Washington, 
(hereinafter called the Principal) and the UNITED 
Sf wes IDELITY AND GUARANTY COM- 
PANY, a corporation created and existing under the 
laws of the State of Maryland, and whose principal 
office is located in Baltimore City, Maryland (here- 
inafter called the Surety), are held and firmly bound 
Teme VIS A. HICKS COMPANY, a corporation, 
Gicremmrter called the obligee), in the tull and just 
sum of Six Thousand and No|100 ($6,000.00) Dollars, 
eiemoney Of ihe United States, to the payment 
of which sum, well and truly to be made, the said 
Principal binds itself, its successors and assigns, and 
the said Surety binds itself, its successors and as- 
signs, jointly and severally, firmly by these presents, 
signed, sealed and delivered this 3d day of November, 
Jove I, Coe 

Vii eS, said Principal has entered into a cer- 
tain written contract with the Obligee, which con- 
tract was originally executed April 29th, 1911, be- 
Pucci. Sullivan, of Salt Lake, Utah, and 
Lewis A. Hicks Company, and assigned to said prin- 
cipal on the 3d day of November, 1911, wherein it is 
agreed to do and perform all the work for the plaster 
block partitions, inclusive of the furnishing and set- 
ting of all approved partition blocks with grounds, 
nailing blocks and back boards required for the fast- 
ening of lime or other materials attaching to the par- 
titions, but exclusive of bucks for all openings to be 
Sstipmlied aud set by the Contractor at his own ex- 
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pense, on and in connection with a Brick and Srael 
High School Building, at Portland, Oregon, on Block 
202 bounded by Mill, Market, Seventh and Park 
Streets, IT IS, HOWEVER, expressly understood 
and agreed that this bond guarantees the completion 
of the contract in accordance with its terms and con- 
ditions, but it is not intended and does not guarantee 
against damages for personal injury or infringement 
of patents, as more specifically referred to in Sections 
Villon I\ of said comtnct. 

NOW: THERERPORE,) The conditien of tie Tore 
going obligation is such that if the said Principal shall 
well and truly indemnify and save harmless the said 
Obligee from any pecuniary loss resulting from the 
breach of any of the terms, covenants and conditions 
of the said contract om the part of the said Prinempal 
to be performed, then this obligation shall be void; 
atherwise to remain in full force and effect m law; 

PROVIDED, however, that this bond is issued 
subject to the following conditions and provisions: 

FIRST: That no liability shall attach to the Sur- 
ety hereunder unless, instlevevent otvank “efanitien 
the part of the Principal in the performance of any of 
the terms, covenants or conditions of the said con- 
tract, the Obligee shall promptly upon knowledge 
(Wwéreof, and in anyeévent not later than tiwrt) days 
after the accurrence of such default, deliver ve tie 
Surety at its office in the City OP EPOrland, Oneauan 
written notice thereof with a statement of the prin- 


cipal facts showime such default and the date there- 
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of; nor unless the said Obligee shall deliver written 
notice to the Surety at its office aforesaid, and the 
consent of the Surety thereto obtained, before mak- 
ing to the Principal the final payment provided for 
iindemmme contract herein referred to. 

SECOND.—That in case of such default on the 
Pupeo mine Priieipal the Surety shall have the right, 
if it so desire, to assume and complete or procure the 
completion of said contract; and in case of such de- 
fault, the Surety shall be subrogated and entitled to 
all the rights and properties of the Principal arising 
out of the said contract and otherwise, including all 
securities and indemnities theretofore received by the 
Obligee, and all deferred payments, retained per- 
€emeaecs and credits due to the Principal at tle time 
of such default, or to become due thereafter by the 
tetiicsamd dates of the contract. 

THIRD.—That in no event shall the Surety be 
liable for a greater sum than the penalty of this Bond, 
or subject to any suit, action or other proceeding 
thereon that is instituted later than the 3d day of No- 
vember, A. D. 1912. 

FOURTH.—That in no event shall the Surety be 
liable for any damage resulting from, or for the con- 
struction or repair of any work damaged or destroyed 
by an act of God, or the public enemies, or mobs, or 
riots, or civil commotion, or by employes leaving the 
work being done under said contract on account of so- 
Culede strikes or labor difficulties: 

Ee TESTIMONY WHEREOMMhe said Principal 
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has caused these presents to be sealed with its cor- 
porate seal, attested by the signature of its duly au- 
thorized officers, and the said Surety has caused these 
presents to be executed by its Attorney-in-fact, sealed 
With its corporate seal, the day afd year first ahove 
written, 
Sede. RING TT RIO bal | 0 ON Se 
By A. C. Sulligean, 
Secretary 
ATTEST: jf. DeSullivany Pres emer 
Baa. C. Sulligan, 
Mis Atty. titetaer 
Amal UNITED STAT ES: FP Oe 
GUA RAN Y°CO: 


Countersigned by > Douglas R. date, 
AARTMAN & THOMPSON,  Attornev-in-fact. 
General Agents. (Seal) 


Jaw, Lomo lz. 
Reecived of lewis A. Hicks Co. 
Power of Attorney from J. D. Sullivan to A. C. Sul- 
livan, same having been attached to bond. 


A. C. Sullivan 


[ Defendant’s Exhibit “A”’.] 
WORE a O LUDO Gas 
Architects. 
Portland, Oregon 
Bins. @iareeiment, made We Wo. .c 
day of January in the vear one thousand nine hundred 


and eleven by and between Lewis A. Hicks Company, 
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a corporation organized under the law of Nevada, 
party of the first part (hereinafter designated the 
Contractor), and School District No. 1 of Multnomah 
County, Oregon, party of the second part (herein- 
after designated the Owner), 

Witnesseth, that the Contractor, in consideration 
of the agreements herein made by the Owner, agree 
with the said Owner as follows: 

Article I. The Contractor shall and will provide 
all the materials and perform all the work for the 
complete construction, with the exception of the heat- 
ing and ventilating, plumbing, electric wiring, and 
fixtures, finishing hardware, plastering, painting, 
elazing and linoleum flooring, of the whole basement 
and part of building above first floor shown on plans 
between Market, Mill, Park Streets and red line, of 
the New Lincoln High School, as shown on the draw- 
ings and described in the specifications prepared by 
PeePHOUSE & FOUILHOUX, Architects, 
which drawings and specifications are identified by 
the signatures of the parties hereto, and become here- 
by a part of this contract. 

Art. If. It is understood and agreed by and be- 
tween the parties hereto that the work included in 
this contract is to be done under the direction of the 
said Architects, and that their decision as to the true 
construction and meaning of he drawings and specifi- 
caions shall be final. It is also understood and agreed 
by and between the parties hereto that such addi- 


tional drawings and explanations as may he neces- 
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sary to detail and illustrate the work to be done are 
to be furnished by said Architects, and they agree to 
conform to and abide by the same so far as they may 
be consistent with the purpose,and intent of the orig- 
inal drawings and specifications referred to in Art. I. 

lt is further understood and agreed by the parties 
hem@te thatany and all drawitigs awd specifications 
prepared for the purposes of this contract by the said 
Afchitects are and remain their property, and titat all 
cliamges for the use of tlie same, and for the serwices 
of said Architects, are to be paid by the said Onmmer: 

Art. III. No alterations shall be made in the work 
except upon written order of the Amehwtects; tlre 
amount to be paid by the Owner or,allowed by the 
Contractor by virtue of such alterations to be stated 
im said order. Should the Owner and Contractor not 
agree as to amount to be paid or allowed, the work 
shall go on under the order required above, and in 
case of failure to agree, the determination of said 
cunount shall be referred to arbitration, as provided 
for in Art. SsINRot ts combract. 

Art. IV. The Contractor@ltall prowiele sufficnemm® 
safe and proper facilities at all times for the inspec- 
tion of the work by the Architects or their authorized 
representatives; shall, within twenty-four hours after 
receiving written notice from the Architects to that 
effect, proceed to remove from the grounds or build- 
ings all materials condemned by them, whether work- 
ed or unworked, and to take down all portions of the 


work which the Architects shall by like written notice 
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condemn as unsound or improper, or as in any way 
failing to conform to the drawings and specifications, 
and shall make good all work damaged or destroyed 
thereby. 

ie eee ohould the Contractor at any time refuse 
or neglect to supply a sufficiency of properly skilled 
workmen, or of materials of the proper quality, or fail 
in any respect to prosecute the work with promptness 
cmded@iieence, Or tail in the performance of any of the 
ferecmentc evel contaimed, stich! reitisal, meclect or 
failure being certified by the Architects, the Owner 
shall be at liberty, after three days written notice to 
the Contractor, to provide any such labor or ma- 
terials, and to deduct the cost thereof from any money 
then due or thereafter to become due to the Con- 
tiacueterm«er this contract; and if the Architects shall 
Gon@iemigan such refusal, neglact or failure is sutf- 
ficient ground for such action, the Owner shall also 
be at liberty to terminate the employment of the Con- 
tractor for the said work and to enter upon the prem- 
ises and take possession, for the purpose of complet- 
imestiesvotl incltided tinder this contract, of all ma- 
terials, tools and appliances thereon, and to employ 
any other person or persons to finish the work, and 
to provide the materials therefor; and in case of such 
discontinuance of the employment of the Contractor 
they shall not be entitled to receive any further pay- 
ment under this contract until the said work shall be 
wholly finished, at which time, if the unpaid balance 


jf the amount to be paid under this contract shal! ex- 
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eced the expense incurred by the Owner in finishing 
the work, such excess shall be paid by the Owner to 
(hit Gotitictor: but if suchéxpénse shallvexcetd such 
unpaid balance, the Contractor shall pay the differ- 
ence to the Owner. The expense incurred by the 
Owner as herein provided, either for furnishing ma- 
terials or for finishing the work, and any dzmage in- 
curred through such default, shall be audited and 
certified by the Architects, whose certificate thereof 
shall be conclusive upon the parties. 

Am, VI. The Contractorsliall completetiece ara 
portions, and the whole of the work comprehended in 
this Agreement by and at the time or times herein- 
daten stated, tosnmt: 

Have the entire building ready to be plastered with- 
in eight months from execution of this contract, the 
interior finish to be set as soon as plaster work will 
permit, and should they fail to complete the work 
within the diiremereed on, agrees to payttoulhe Ouues 
for each and every day of such delay beyond the term 
of completion, as above defined, the sum of One Hun- 
dred Dollars ($100.00) which sum is hereby agreed 
upon, fixed and determined by the parties hereto as 
the liquidated damages that the Owner will suffer 
by such default and shall be deducted as such from 
the balance due the contractors. 

Art. Vil. Should the Contractor be delayed in the 
prosecution or completion of the work by the act, neg- 
lect or dé fugit cf tht Owaper, of the AMrchitieeis: oF tor 


any other contractor emploved by the Owner upon 
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the work, or by any damage caused by fire or other 
casualty for which the Contractor are not responsible, 
or by combined action of workmen in no wise caused 
by or resulting from default or collusion on the part 
of the Contractor, then the time herein fixed for the 
completion of the work shall be extended for a period 
equivalent to the time lost by reason of any or all the 
causes aforesaid, which extended period shall be de- 
termined and fixed by the Architects; but no such 
allowance shall be made unless a claim therefor is 
presented in writing to the Architects within forty- 
eight hours of the occurrence of such delay. 

Art. VIII. The Owner agree to provide all labor 
and materials essential to the conduct of this work 
not included in this contract in such manner as not to 
delay its progress, and in the event of failure so to do, 
thereby causing loss to the Contractor, agree that 
they will reimburse the Contractor for such loss; and 
the Contractor agree that if they shall delay the prog- 
ress of the work so as to cause loss for which the 
Owner shall become liable, then they shall reimburse 
the Owner for such loss. Should the Owner and Con- 
tractor fail to agree as to the amount of loss compre- 
hended in this Article, the determination of the 
amount shall be referred to arbitration as provided in 
Poe elivot this contract. 

IX. Itis hereby mutually agreed between the par- 
ties hereto that the sum to be paid by the Owner to 
the Contractor for said work and materials shall be 
two hundred and sixty-seven thousand, one hundred 
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and no-100 Dollars ($267,100.00) subject to additions 
and deductions as hereinbefore provided, and that 
such sum shall be paid by the owner to the contractor, 
in current funds, and only upon certificates of the 
Architects, as follows: 

Payments will be made monthly on account of the 
work executed to the satisfaction of the Architects, 
based on the estimated ninety per cent (90%) value 
thereof as ascertainetl by the Architects tlre balamec 
of ten per cent (10% ) of such estimate will be retained 
until the final inspection of all materials enibraced in 
iis contract and the acceptanct’ of the work, amd 
which being the final payment shall be made within 
thirty-three days after the completion of the work 
included m this contract, and all payments shall be 
due when certificates for the same are issued. 

If at any tinte there shall be evidence of anv lien 
or claim for which, if established, the Owner of the 
said premises might become liable, and = which is 
chargeable to the Contractor, the Owner shall have 
the right to retain out of any payment then due or 
thereafter to become due an amount sufficient to com- 
plesely wrdeimpmty............... against such Hen or claim. 
Should there prove to be any sueh claim after all pay- 
ments are made, the Contractor shall refund to thre 
Owner all moneys that the latter may be compelled 
to pay in discharging any hen on said premises made 
obligatory in consequence of the Contractor default. 

Art. X. It is further mutually agreed between the 


parties hereto that no certificate given or payment 
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made under this contract, except the final certificate 
or final payment, shall be conclusive evidence of the 
performance of this contract, either wholly or in part, 
and that no payment shall be construed to be an ac- 
ceptance of defective work or improper materials. 

Art. XI. The Contractor shall during the progress 
of the work maintain insurance on the same against 
loss or damage by fire, the policies to cover all work 
incorporated in the building, and all materials for the 
same in or about the premises, and to be made pay- 
able to the parties hereto, as their interest may ap- 
pear. 

Art. XII. In case the Owner and Contractor fail 
to agree in relation to matters of payment allowance 
or loss referred to in Arts. III or VIII of this con- 
tract, or should either of them dissent from the de- 
cision of the Architects referred to in Art. VII of 
this contract, which dissent shall have been filed in 
writing with the Architects within ten days of the 
announcement of such decision, then the matter shall 
be referred to a Board of Arbitration to consist of one 
person selected by the Owner, and one person se- 
leeredmiamtie Contractor, these two to select a third. 
The decision of any two of this Board shall be final 
and binding on both parties hereto. Each party here- 
to shall pay one half of the expense of such reference. 

Pwieeeltl ttis further acreed by and between the 
parties hereto that any changes in the plans and spe- 
cifications made by the Owner, touching the work 


done under this contract, shall not in any way impair 
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the validity of same as to its general binding force 
aid @ffect or have any other effect than as to the 
changes made and in all other respects the contract 
shall. continue in full force, and @fiect as eX@cuted amg 
re party jurtheraerets toggive a Surety Dond imine 
Sum of One Hundred Sixty Thousand and no-100 
Dollars ($160,000.00) for the faithful performance of 


fins onl uranet. 


The said parties for themselves, their heirs, succes- 
sors, executors, administrators and assigns, do here- 
by aeree to the iull performamee of the covemants 
herein contained. 

iN WITNESS WHIEREOF the parties to tec 
pres€nts have hereunto set their hands and seals the 
Ca cid) yeat first abowe woitten 

In presence of 

LEWihS As TwICINS CO. (Seay 
Lewis A. Hicks, President. 
SOO ODD is Ty sO. 108! ie 
NOMA CO., ORE. 
Cole) 
By L. W. Sitton, Chairman. 
By R. H. Thomas, School Clerk. 


[Stipulation as to Exhibits. ] 

IT IS be REBY SITPLLATE DARD AGREED 
by and between the above named parties by and 
through their respective attorneys of record, that 
plaintiffs exhibit “9° may be omitted from the bill of 


exceptions, owing to the great length thereof, and it 
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is hereby stipulated that said plaintiff's exhibit “9”, 
for the purpose of this appeal shall be deemed to be 
as follows: 

Plaintiff's exhibit “9” is a certified copy of a com- 
plaint in an action instituted by Lewis A. Hicks Com- 
pany, a corporation, plaintiff, vs. Sullivan Fireproof 
Partition Co., a corporation, and the United States 
Fidelity and Guaranty Co. a corporation, defendants, 
jeter citenit Court of the State of Oregon for the 
County of Multnomah. That said action was insti- 
tuted by the plaintiff therein for the purpose of recov- 
ering from the principal and bondsman the loss sus- 
tained by the Lewis A. Hicks Company on account of 
the default of the Sullivan Fireproof Partition Co., 
which bond is referred to in this cause as plaintiff's 
exhibit “8”, and further that the said plaintiff in said 
complaint, to wit, Lewis A. Hicks Company vs. Sul- 
livan Fireproof Partition Co. and the United States 
Fideltryeand Guaranty Co. asked judement im said 
complaint against the Sullivan Fireproof Partition 
Comandeure United States Fidelity Co. in the sum of 
$4,818.65, which sum is composed of the various 
amounts set forth in this bill of exceptions and as 
testmiedeto by A. C. Sullivan on pages 53 to 65 in- 
clusive, and pages 64 to 72 inclusive, thereof. 

(Peto DURTHER STIPULATED AND 
AGREED that if the Circuit Court of Appeals shall 
deem this stipulation to be insufficient and that a full 
copy of the exhibit should have been attached to the 
bilmeivexeeptions, then aitd in that case it is hereby 
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STIPULATED AND AGREED that the said Ci 
cuit Court of Appeals may disregard plaintiff's ex- 
hibit “9° and shall deem and consider the same not in 
the case and immaterial to any issues therein, and that 
the said Circuit Court of Appeals may, if it will, ren- 
der its decision in this cause irrespective of said plain- 
fitteseesslabit “O'". 
WOOD, MONTAGUE ®& FIUNG, 
Attorneys for plamtiff. 
CHAMBERLAIN, THOMAS & 
KRAEMER, 
PESTER WenUM Ea Kis 
Attorneys for defendant. 


SO ORDEMEID: 
K. Sy ANG 
Judge. 


ON Ts Sae as SOA MEG A: 
District of Oregon.—ss. 


THIS CERVIFIES that on this 16th day of "ying 
1913, the plaintiff, by Wood, Montague & Hunt, its 
attorneys, présented to the conrt the foregone 18S 
pages of typewritten matter as and for its bill of ex- 
ceptions in the above entitled cause, and the defend- 
ant having been duly served with a copy thereof and 
having made no objection thereto, and the court hav- 
ing examined the same and being fully satisfied in the 
premises, the foregoing is allowed and settled as the 
bill of exceptions for the plaintiff, duly stating those 


exceptions taken by the plaintiff to the ruling of the 
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court during said trial, together with sufficient of the 
testimony to explain the same. That the foregoing 
testimony, evidence and exhibits are all of and the 
whole of the testimony, evidence and exhibits offered 
and received in the above entitled court and cause. 
IR Sy EOIN 
fudee 


[Endorsed]: Bill of Exceptions. Filed May 29, 
pols: 
A. M. CANNON, 
Clerk Geo. Mister Court. 


And afterwards, to wit, on the 21 day of August, 1913, 
there was duly filed in said Court, a Petition for 
Writ of Error, in words and figures as follows, 
to wit: 


[Petition for Writ of Error. | 
(Diele.) 


Ladd & Tilton Bank, a corporation, plaintiff in the 
above entitled cause, feeling itself aggrieved by the 
judgment of the above entitled court, entered the 10th 
day of March, 1913, comes now by Wood, Montague 
& Hunt, its attorneys, and petitions said court for an 
order allowing the said plaintiff to prosecute a writ 
of error to the Honorable United States Circuit Court 
of Appeals for the Ninth Circuit, under and accord- 
ing to the laws of the United States in that behalf 
made and approved, and also that an order be made 


fixing the amount of security which the plaintiff shall 
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eive and furnish upon said writ of error, and that 
upon the giving of such security all further proceed- 
ings in this court be suspended and stayed until the 
determination of said writ of error by the United 
States Circuit Court of Appeals for the Ninth Circuit, 
and your petitioner willever pray. 
WOOD JMOMTAGUIE & HUNT 
Attorneys for plaintiff. 
[Endorsed|: Petition for Writ of Error. Filed 
euieeet, LOLS 
A. ML. CANNON, 
Clerk U. Sy Disttic Couns 


And afterwards, to wit, on the 21 day of August, 1913, 
there was duly filed in said Court, an Order Al- 
lowing Writ of Error, in words and figures as 
follows, to wit: 


[Order Allowing Writ of Error. | 
(Gisile:) 


Oni this 2) dagseot Auenst, 1913, came the plaminti 
by its attorneys and filed herein and presented to the 
court its petition praying for the allowance of a writ 
of error and presented an assignment of errors in- 
tended to be urged by it, praying also that the trans- 
eript of record and the proceedings and papers upon 
which the judgment herein was rendered, duly au- 
theMmticated, Way be sent fo tie United States Comm 
of APpeals for the Ninth Judicial Circuit, and tifar 
such other and further proceedings may be had as 


are proper in the premises, and in consideration 
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whereof the court does allow the writ of error, upon 
the plaintiff giving a bond according to law in the 
sum of five hundred dollars, which will operate as a 
supersedeas bond. 


i Eve AN 


Judge of the above entitled court. 
- o 


[Endorsed]: Order Allowmeg Writ of Error. Filed 
eae, 2a 1913. 
AME CAN NON, 
@lemieU Ss. District Court. 


- And afterwards, to wit, on the 21 day of August, 1913, 
there was duly filed in said Court, Assignments 
of Error, in words and figures as follows, to wit: 


[ Assignments of Error. | 
(ilictes) 


Comes now the plaintiff and files the within as- 
signments of error upon which it will rely in its prose- 
cution of the writ of error in the above entitled suit. 

lr 

That the United States District Court for the Dis- 
trict of Oregon erred in overruling the objection of 
counsel for plaintiff in error to the following question 
_ propounded to the witness A. C. Sullivan, and the 
answer given in response thereto, which objection 
was on the ground that the same was incompetent, ir- 
relevant and immaterial and not pertinent to any is- 
sues made by the pleadings in the case. 

Question by Mr. Thomas: 

©. What were the things that Roebling & Com- 
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pany furnished to vou in connection ? 

A. There was reinforcing wire. 

re 

drat the Bnited States District Court tortie Wie 
trict of Oregon erred in overruling the objection of 
counsel for plaintiff in error to the propounding of the 
questions to and the answers given by the witness A. 
C. Sullivan, relative to the clam of Roebling Sone 
Company and what was patd thereunder and of what 
the claim consisted and the consideration therefor. 
The objection was upon the ground and for the reason 
that the same was incompetent, irrelevant and imma- 
terial and not material to any issues made by the 
pleadings in the case. The objection and ruling of 
the court went to all the testimony concerning said 
claim, which testimony is as follows: 

Ouestions ba Mi. I nenias: 

O. Do you remember, Mr. Sullivan, howe te 
amount of the unpaid claims of the various material- 
men furnishing stuff to vou upon this building is— 
what the amount 1s? 

A. Somewhere about $4500. 

Q. About $4500:00. Haverou,Mr. Sullivaineyotr 
books here indicating the amounts that are due to 
the various claimants? 

1X MEE 

QO. Twillask vou to produce them. (Witness gets 
hoogs.) What book is that vou have, Mr. Sullivan? 

ma Lice ledger. 

®. Cail itamtedecr. 9 Whasiiade the emtinteinm iat 
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book? 
A. I did. 


Cee o thaetire entries therein are irom your own 
personal knowledge? 
Yes, sir. 
And they were not entered by anybody else? 
No, sir. 


O PIO > 


Is there anything in there, Mr. Sullivan, in 
connection with the claim of Roebling’s Sons Com- 
pany against the Sullivan Fireproof Partition Com- 
pany? 

Awe cS, sir. 

Q. Will you state what the Roeblings’ Sons Com- 
pany furnished to you, if anything, that caused that 
charge to be put in that book. 

To which question counsel for plaintiff in error ob- 
jected on the ground that the same was not proper 
cross examination, which objection was sustained by 
the court, and thereupon counsel for the defendant in 
error made the witness A. C. Sullivan his own witness 
and proceeded as upon direct examination. 

Questions by Mr. Thomas: 

‘Q. What were the things that Roebling & Com- 
pany furnished to you in connection? 

A. There was reinforcing wire. 

QO. Now what did you say that stuff was that 
Roebling Sons Company furnished? 

A. It was reinforcing wire. 

QO. Where was that used? 

A 


It was used in making these blocks. 
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©. Blocks for what? 
M&. Partition blocks. 
@. Partition blocks. Where were the partition 


blocks used? 

A. In the partition work at the Lincoln High 
School, and otlrer places as well. 

QO. What was the amount of the claim of Roeb- 
lings Sons? 

A. It totalled $214.99. 

©. Has that claim been paid? 

Eee «eS, Sit. 

‘QO. Who paid it? 

A. Hicks Company. 

Questions by Mr. Hunt: 

QO. Now you say, you testified that the Roeblings 
Sous Companys claim is the only one tiat has been 
paid? 

A. Yes, of those we have mentioned. 

©. Do you know that it was paid? 

A. Well, Hicks Company told me that it was. 

QO. Then you are simply testifying to what they 
told you? 

A. Yes, Roebling, never told me. 

(). You don't know of your own knowledge that 


oe 
me 


was paid, do you? 

A. Well, I feel pretty well satisfied that it was. 
©. Simply from what they told you, though ? 

A. Simply from what I heard from them—not 
from Roebling. 


‘Q. Well, [vont object to the manner you know 
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it, but do you know how it was paid? 

A. I think through a judgment entered against 
us and Roebling garnished the money that Hicks 
hedeior our account. 

ae 

That the United States District Court for the Dis- 
trict of Oregon erred in overruling the motion of 
counsel for plaintiff in error whereby it was moved 
that the testimony of A. C. Sullivan relative to the 
payment of Roeblings Sons Company's claim be 
stricken out, for the reason that it was paid under 
writ of garnishment served upon the Hicks Company, 
and under the rule of law Hicks Company could not 
return anything due the Sullivan Fireproof Partition 
Co. by virtue of the assignment admitted to be ex- 
ecuted in this case. 

Miteseestimony ot A.C. Sullivan sought to be strick- 
en out is as follows: 

Questions by Mr. Thomas: 

QO. What was the amount of the claim of Roeb- 
lings Sons? 

A. It totalled $214.99, 

Q. Has that claim been paid? 

eeetees, sir. 

Oa ho paid it? 

Peeelieks: Company. 

Questions by Mr. Hunt: 

Q. Now you say, you testified that the Roeblings 
Sons Company's claim is the only one that has been 
paid? 
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A. Yes, of those we have mentioned. 

‘Q. Do vouknow that it was paid? 

A. Well, Hicks Company told me that it was. 

©, Dem vou are simply testifying to what they 
told you? 

A. Yes, Roebling mever told nie. 

©. You don't know of your own knowledge that 
it was paid, do you? 

A. Well, I feel pretty well satisfied that it was. 

©. Simply from what they told you, though? 

A. Simplyfrom what I heard from them, not from 
Roebling. 

QO. Well, I won't object to the manner you know 
it, but do you know how it was paid? 

A. I think through a judgment entered against 
us and Roebling garnisheed the money that Wicks 
liedetor OU account. 

The assignment referred to in the objection, the ex- 
ecution of Wwlich 1s adimitted, is as tollewes, ancdieics 
plgimtitt s exsmibit “2: 

Fortnd, Ores Wece 1caoie 
“Lewis A. Hicks Company, 

2 Vorreeser lela (Cite 
-Gantlenren: 

Please pay to Ladd & Tiltom Banlg @his City: gull 
“monies now due and all that may become due on 
“that certain contract between yourselves and the 
“undersigned for the partition work in the New Lin- 
“coln High. School in this city. This ondieiis aneam 


“to cover only as to payments and does not release 
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“the undersigned from any obligations assumed in the 
“said contract. 
“Yours very truly, 
fegemewt HIRE PROOF PARTITION CO. 
Oe sullivan, Eres: 
Xe Ce oullingm, Vo tes. 
LI) Seem 

yccepied, 

Jee is HICKS COMPANY. 

“By George Wagner, Mer.” 

ve 

iieetnie United states District Court for the Dis- 
Petsomee reson erred in overruline the objection of 
counsel for plaintiff in error to the questions pro- 
pounded to and the answers given by the witness A. 
C. Sullivan relative to the amount and character of 
the claims of the various unpaid materialmen and 
laborers. The objection of counsel for plaintiff in 
error was based upon the ground that none of the 
Uim@etmipcestcstitied to had been paid and the 
amount of indebtedness was not liquidated, that it 
was capable of ascertainment and being made certain, 
and that the witness should not be permitted to testify 
to unliquidated and contingent claims, and that the 
sane was pleaded as an element of damages and 
was capable of being made definite and certain,, and 
that the same had not been reduced to a definite and 
certain amount so as to enable the same to be pleaded 
or testified to as an element of damages, and for the 
further reason that the same was incompetent, irrel- 
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éyaut and inimatérial. to any issues miagle and fre 
sented hy the pleadings in this casé and to any facts 
to be determined therefrom. 

Counsel for the plaintiff in error then requested the 
court that it be considered as making objection to 
cacliauicdaul of the téstimeny relating to" agence 
of said claims of laborers and materialmen which were 
unliquidated and uncertain and contingent the said 
objection to go to all of said testimony relating to any 
of said claims whatsoever, without making objection 
thereto, anc! the court then and there stated thatuine 
counsel for plaintiff in error should be considered as 
mterposime an objection to eacly and all of said tes= 
timony as relating to any and all of said claims on 
account of the alleged unpaid creditors, laborers or 
Maternaliven of the Sullivan Fireproot PantitionsGo 
The court stated that counsel would be deemed to 
have made formal objection to each aud all of said 
testimony and that all objections would be overruled 
by the court and that the plaintiff should in each in- 
stance and to each question and answer have an ex- 
ception thereto which would be and was duly allowed 
Dae the comet. 

The testimony so objected tois as folloms: 

Onestions by Nir. Thomas: 

(). | will call your attention to the claim of the 
Acme Cement Plaster Company. Will you look at 
the book and see if there is anything there in connec- 
tion with the Acme Cement Plaster Company ? 


A. Yes, sir, the book shows we are awing them 
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$836.55. 

‘Om \aiat was that for? 

A. Wt was for plaster. 

©. Where was the plaster used? 

A. It was used in making blocks. 

eee wideiiose blocks were wsed in the Lincoln 
High School? 


Lincoln High School building. 
Has this sum of $836.55 been paid? 

ee eNO, Sir. 

eeeitat is still dite the Acme Cement Plaster 
Company? 

A. Yes, sir. 


©. That was for material furnished and used in 


o> 


the Lincoln High School Building? 
A. Yes, sir. 
QO. Now, will you refer to the Atlas Mixed Mortar 
Company? 
Peete owing then $121.30. 
What for? 
For sand and hauling. 
In what connection? 
the timncoln Eich School. 
Has that been paid? 
No. sir. 


IO FO POPS > 


I will call your attention the name of the Port- 
land Quarry Company. 

A. We are owing them $134.00 for hauling away 
rubbish from the Lincoln High School. 


QO. Hauling rubbish away from the Lincoln High 
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School? 

AY “Mes, sir. 

Q. In connection with your contract there? 

“ees, isis. 

©) ass that been paid: 

ie ato, sir. 

©. IT call your attention to the Columbia Contract 
Company. 

A. Weare owing them $114.08. 

©. For what? 

A. For sand furnished to the Lincoln High 
School. 

Ore Has that hcemmppade 

Pere NO. Sit: 

QO, Leeill call xour attentiom to the name ofeuie 
Columbia Hardware Company. 

A. \Ve ome thiem $30.22, as near as Powas ableme 
figure it out on the Lincoln High School. We bought 
hardware from different firms, and a part was deliv- 
ered to our place oi the east side, bimassmeai cam 
could segregate it, we owe theny S30/22 om the Firah 
School 

Q. Do you happen to know the full amount you 
owe the Columbia Hardware Company? 

A. We owe them in addition to the $30.22—we 
owe them $73.33. 

QM. But that is not connected with these? 

A. No connection with the school. 

‘©. Flas that) $30.22 been paid)? 

A. ORES: 
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Omelet your attention to the clain of the East 
Side Transfer Company. 
We owe them $75.65. 
vitdieis that tor? 
For hauling. 
Hauling of what? 
Hauling blocks. 
To the Lincoln High School Building? 
To the Lincoln High School Building. 
itestiat been paid: 
No, sir. 
imealli your attention to the claim of BE. Hip- 


™ 
O PFO POPOP>O>O> 


LA 
™ 


That is still owing, $32.35. 

0. What was that for? 

A. That was for the rent of motors and some re- 
pair work, some wiring. 

Ometeine Mincoln Eich School building? 

Peeeapive Lincoln High School, yes, sir, incidental 
to this contract. 

Ome imenenta! to this contract. Has that been 
paid? 

ae 6, sit. 

@. I call your attention to the claim of the North- 
west Door Co. 

A. Weare owing them $51.05. 

Q. What was that for? 

A. For some wood parts for our machinery as 
used at the Lincoln High School. 

©. What was that? Just explain so we can un- 
derstand. 
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A. They were wood cores that are used in fie 
operation of making these blocks. They usually last 
thesiiétime® of one job or so. 

Q. These blocks were hollow; is that the idea? 

mw. Lhev were hollow and these wood cones were 
Hocaeior Miikineg the hollow part: aiter these blige. 
aré molded in a machine, they are taken out and the 
wood cores were knocked out. 

‘©. Those are necessary things in the construction 
Oi these blocks ? 

ie ecs, Sil, 
© Has that been paidsionrr 
m VNo, sit. 
©. I call your attention to the claim of the Owe. 
con, Uranster Contpany. 

A. Weare owing them 5/275. 

QO) What wasahat for: 

A. For tiawhie wit the Wimncolnmetich Scicol. 
©. Has that been paid? 

A NOresit. 
QO. I cail your attention to the claim of the Port- 
Jand Machinery Company. 

A. We are owing tlrém $47.85. That is fora 
think it was a fan and some drv kiln trucks used in 
the operation of drying the blocks. 

OD Tas that heen paid for? 

7 NOS Sin. 

© @ callyour attention tothe claim of the Pec 
land Railway, Light & Power Company. 

A. We owe them $26.80 for power, and $26.10 for 
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lights at the Lincoln High School. 

@eeeerc that been paid? 

eee io, Sir. 

Q. Icall your attention to the claim of George B. 


A. We owe them $13.75 for some plaster hair. 
Omeeeiaster hair: 

wee oes, Sir. 

Q. Was that used at the Lincoln High School? 
pemeees, sit, | think it was; as near as I can tell it 


was. 
Owe das that been pard’: 
ho Noysir. 
QO. Icall your attention to the claim of the Union 


Oil Company. 


A. Weare owing them $78.25. 

©. What was that for? 

ee iiiat is tor coal toil turmisiied at the Wincoln 
High School. 

QO. How was it used? 

A. It was used as a sort of lubricant in knocking 


out these cores. 

Q. Has that been paid? 

(eae G, Sir. 

Gm lecaihyOunattention to tlie claim of the West- 
ern Lime & Plaster Company. 

A. We owe them $1285.91. 

QO. What was that for? 

ee or plaster. 

QO. Used at the Lincoln High School building? 
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Mes, Sir. 

O” Walas that been paid tor: 

Agee to, "sir. 

‘©. I call your attention to the claim of Wright & 


Diarel. 

A. Wright & Branch—we owe them a balance of 
$1400.00. 

©. <A balance of $1400.00? 

Sees, Sir. 

OP Nhat for? 

A. It isa balance due them on a sub-contract that 
they took from us for erecting partitions. 

©. Inthe Lincoln High School Building? 

Ae ein the Bincoln Fiche School biiladinine, 

Owrittas that been paid ? 

iN O.eSI1. 

Q. [call your attention to the claim of the United 
States steel Products Company 
We owe a balance of $150.00. 
What was that for? 


That is for wiring—wire 


reinforcing wire. 
). That is used in these blocks? A small wire? 
fe Swell Cele 1 Vee 
©. Used as a reinforcement? 
ee eee. 
(). That was used in these blocks used in the Lin- 
coln High School? 
Ay GCs. SIT. 
Oe Shas that Been paid? 
A. SNGWsin: 
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Mr. A. C. Sullivan, on being cross examined by 
counsel for the plaintiff, relative to the foregoing tes- 
timony, testified as follows: 

Questions by Mr. Hunt: 

Q. Will you just turn to that book, the pages you 
had there, Mr. Sullivan, please. 

A. Yes, sir. 

QO. The Acme Cement Plaster Company, you tes- 
tified for certain material. What was it? I couldn't 
understand. 

A. That was plaster. 

‘(Q. And what was the Atlas Mixed Mortar Com- 
pany? 

A. That was sand and hauling. 

©. That was sand and hauling? 

A. Yes, sir. 

Q. Can you segregate the two items? 

A. Well, hardly. I should say about half and 


QO. About half and half? 

A. That is a guess, though. 

Q: And the: Portland Quarry Company. 

A. That was hauling the rubbish away from the 
building, broken blocks and the refuse from the floors. 

QO. And the Columbia Contract Company ? 

A. That was for sand. 

‘Q. Any transportation charges in that? 

A. What? Hauling to the building, do you mean? 

Q. Did they have any transportation charges in 
this amount you have here? 
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A. That included the cost of the sand delivered at 
the High School. 

©. And the Columbia Hardware Company ? 

A. Why for various forms of hardware we bought 
from them. Used tools of various kinds. 

©. Tools? 

A. Tools, and—oh parts of machinery and parts 
of boilers and such as that. 

@® That¥as a part of your permanent <quipnient 
and plant, was tt not? 

Awe 6Part of it o#as, axes. 

© Pid amy part of that enter into the comstruc 
tion of the building? 

A. “No, the tools were only used in carrying ont 
the work of construction, and the parts of the boilers 
were used in the boilers in the drying of material. 

©. Who purchased from the Columbia Hardware 
Company? 

A. Eron trem. 

©. hes. 

A. There was a foreman. 

©. JI mean was it the Sullivan Fireproof Partition 
Company that purchased from them? 

ae Scowsir. 

O. Now, yourspoke of E. Hippeley, $32°35, remmer 
a motor. What was that motor used for? 

A. It was used in driving the mixer; we had a big 
tub mixer with which we mixed up the material used 
in making the blocks. This motor was used in driv- 


me that niixer. 
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QO. Yourented a motor from him? 

eee) es, sit. 

Q. The Northwest Door Company. You spoke 
of furnishing wood as a part of the machinery. I 
didn’t understand what that was. 

A. They made us a number of wood cores that 
were used in forming the hollow part of these blocks. 
We would set these cores down in the machine, and 
fill the machine up with plaster; then when it hard- 
ened we drove these cores out and have the hollow 
part of the block in their place. 

Ommiliat was a part of the manufacttire of the 
Dlock, was it not? 

A. Yes, a part of the process of making the block. 

QO. Now the Oregon Transfer Company was for 
hauling? 

peettlaulimge, yes. 

‘OQ. Hauling the blocks? 

A. Hauling the blocks to the building. 

QO. Hauling the wood blocks or the plaster blocks? 
A. No, the plaster blocks. 

©. The Portland Machinery Company I believe 
you said was for dry kiln trucks. 

Eeeery kiln tracks, and | think for a fan, if I re- 
member right. 

Q. These trucks, just common trucks to put stuff 
on to carry around? 

A. They callita dry kiln truck; it is used as a part 
of a car that goes into the dry kiln to carry blocks. 

©, Amd the fan, what is that? 
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A. Lam not so certain whether their bill included 
thatfan, or whether or wot we paid for it. We had a 
fan and bought it from them, [ can’t recall whether 
or Tot it Was paid for. 

QO. Then if this bill of $47.85 does not include the 
iam, it is all.fer trucks? 

A. Yes, sir, | think that is all Me houwe@ht frou 
them. 

©. Where are those trucks now? 

A. Bley are over here ina basemetnt wlene part 
of this machinery ts. 

©. Part of your plant—part of your equipment, 
are they 

A. They are now, yes. 

O. T lvexswrere then’ 

A. ‘Thies were used as part‘oi the equipunrent, wes. 

©. Now, the Portland Licht a& Poawer Conmany 
has a bill of $32.90 for power and light. What was 
that power furnished for? 

A, sotdrive ihe motor. 

Vo drine tiie mrator? 

Wes sim. 

(). What motor—the Hippeley motor? 

a: Yes, the one*that runs the mixer. And alsa 
for driving a fan im the dry kiln. 

() Aid the heht was whatP 

A. Lights used around the place where we were 
working. 

Q. But this motor, or this power was to drive a 


motor used in the manufacture of the blocks, was it 
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not? 

A. Yes, sir. 

Q. George B. Rate, he furnished plaster hair, is 
thteit 2 


Age Yieseesir. 
to) Plaster Pair? 
A. Yes, sir. 


QO. Wright & Branch had a sub-contract for plac- 
ing the partitions? 

A. For placing the partitions. 

Ome saceihe Winited States Steel Products Com- 
pany for reinforcing? 
For wire. 
Reinforcing wire? 
OES ae 


Is there any man on this list, Mr. Sullivan, who 


1 PO > 


furnished any material directly that went into the 
building, or wasn't the material that was furnished, 
furnished the Sullivan Fireproof Partition Company 
to be afterwards manufactured into stuff that went 
into the building? 

A. The only thing that actually went into the con- 
struction of this building as far as we were concerne!| 
were these blocks. 

‘Q. That is the thing you manufacture? 

eee CS, SIT. 

Q. That is the thing you agree to furnish in your 
contract? 

A. We agreed to furnish and erect them. 

(Ome ud erect tliem ? 
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RB. Ves: sir. 

Q. And the stuff vou speak of here was sold to 
your company individually in the course of your man- 
ufacture ? 

A. This was all sold to us to be uséd in making 
these blocks—I think, without going over each item. 

©. And do you know whether or not any material 
was furnished by these parties that went into blocks, 
Which blocks were placed in any other buildings and 
other places, other than the Lincoln High School? 

A. Yes, we had a surplus number of blocks from 
the school that were taken away and used on the 
Smith Hotel Building. 

Q. Where ts that? 

AS | think called iv Sixth aimdl@ Mein, if 1 reinvent. 
ber right. 

©. Tlvat iin the City of Portiand. 

A. Cite of Portlamd, yes, sir 

©. About how many was that, do vow know? 

A, Probably aibent tenvilrousand teen 

QM. About ten thousand feet? 

Piee Wosmsii: 

Op Andel want ro be perteetly sure that a portion 
of the material that vou hare testified a nero 
imo thest bloeks that™went into that Hotel at Sieth 
and Miai. 

A. Well, how we conte iq lave these, in making 
blocks that we used in this school, in our machines 
we gét threé of the sizé uséd in the school and one 


smaller size, a three inch block used in ordinary par- 
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titions, and we had no use at the school for any num- 
ber of these three inch, such as we would have in 
making a six inch. We had to provide a place of put- 
ting them; it was considered sort of a waste, that 1s, 
as far as the school was concerned, so we got this 
Smith job and hauled a considerable number there, 
but we were afterwards stopped from doing that by 
the Hicks Company and the architects, so we fin- 
ished up delivering to that building from our place 
Ou theslast Sice. 
VE 

That the United States District Court for the Dis- 
trict of Oregon erred in overruling and denying the 
motion, made by counsel for plaintiff in error at the 
close of all the testimony in said case, for a judgment 
on the pleadings and for a verdict and judgment upon 
the pleadings and testimony, which motion was based 
upon the following grounds: 

Seivat vive defense Gt estoppel as set forth in 
“the plaintiff's reply was clearly established and that 
“the defendant Lewis A. Hicks Company was bound 
“by the written assignment of the Sullivan Fireproof 
“Parnmon €o. to Ladd & Tilton Bank, and the ac- 
“ceptance thereof by the Lewis A. Hicks Company, 
“dated the 18th day of December, 1911, and the writ- 
“ten notification given by the said Lewis A. Hicks 
“Company, based on the written assignment and ac- 
“ceptance, which said written notification was dated 
‘Perit 3, 1902, and thatthe facts and nvatters set 
“forth in the pleadings by the defendant did not con- 
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“stituté a defense to the matter of estoppel pleaded 
“bathe pleiantitf. 

“2, Dhar the claimsaor anaterials: furmehedmand 
“bor done by Theanatérialmen and laborers were 
“contingent and uncertain; that the same was pleaded 
“asa matter of defense and as damages; that the same 
“were improper and insufficiently pleaded, and fur- 
“ther were pléaceéd as euncertain and walqaidaied 
“damages and the same did not constitute a proper 
“defense or any defense to the plaintiff's action and 
“the testinony admitted thereon was not properly, 
“received; that the said defense and allegations there- 
“of and the testimony thereto should be disregarded. 

“3. That the materials furnished by the matenial- 
“men and the labor perfornved by the laborérs™<as 
“not such as would give rise to or sustain a mechanic's 
“hen invthe Stawe of Oregon. 

“4. That inasmuch as the building which the 
“Lewis A. Hicks Company had a contract to erect 
“and was erecting was a public school building and 
“could not be lhened by materialmen or laborers the 
“bond which the Lewis A. Hicks Company gave to 
“insure the performance of its contract took the place 
“of the building for the purpose of mechanics’ liens, 
“and that if a mechanic's hen could not have heen 
“successfully asserted against a building which would 
“be henable under the laws of the State of Oregon 
“on account of materials or labor furnished, then such 
“claim could not be successfully placed or filed 


“against said bond, and further that no greater right 
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“or privilege was given by or could be asserted 
“against the said bond than against a lienable build- 
“ing under the laws of the State of Oregon. 

“5. The testimony shows that all of the materials 
Tiiismed to the Sullivan Fireproot Partition Co., 
Sinemem@o-comtractor, did mot enter into the Lincoln 
“High School building, the building which the Lewis 
“A. Hicks Company was tnder contract to erect, and 
Siietmader tie laws of the State of Oregon relative 
“to mechanics’ liens the various bills for labor and ma- 
“terials were not capable of being asserted against 
“the bond which took the place of the building for 
“lien purposes. 

“6. That the testimony shows that the materials 
“furnished by the various materialmen and the labor 
“performed by the various laborers for the Sullivan 
“Fireproof Partition Co. on account of its sub-con- 
“tract with the Lewis A. Hicks Company, was fur- 
“nished and performed upon the credit of the Sullivan 
Pigeeseot Partition Co. and not upon the credit of 
“the building or upon the credit of the bond, and fur- 
Sthermore that none of the materials turnished the 
“Sullivan Fireproof Partition Co. entered into the 
“said building, but the same were used for the purpose 
“of manufacturing a new commodity, entire separate 
“and distinet from the component parts thereof, and 
“composed of the materials furnished by the various 
“materialmen, and the whole character of the mate- 
“rials being changed and commingled into a new and 


“distinct manufactured article, they lost their orig- 
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“inal character to such an extent as to be non-lienable 
“items under the laws of the State of Oregon against 
“the bond, the bond having taken the place of the 
“building for the purpose of mechanics’ hens.” 

Vi. 

Dhat the United States District Court for thies !Das- 
trict of Oregon erred in making the following find- 
Ing: 

“Under the bond of Hicks & Company to the School 
“District it and ws surety became lable forthe page 
“ment of labor and material furnished to sub-con- 
“tractors and which were used in the construction of 
“the building, and to an action in the name of te 
“State for the use and bemefit of the labor and ma- 
“tenal clanmants. (Sec. 6266 L. O. L., Hill we, Aanene 
“tcame Surety Co., 200 U.S. 197, Simitli Vs. Wester iG} 
“Fed. 430.) The order and assignment from the Sul- 
“livan Company to the plaintiff was subject and sub- 
“ordinate to the terms of the contract between it and 
“the defendant and their respective rights and habil- 
“ities thereunder. The plaintiff, therefore, knew or 
“was chargeable with knowledge at the time it ac- 
“cepted the order and assignment and made advances 
“thereunder, that Hicks & Company was liable for 
“the payment of claims for labor and matéfial, fur- 
“nished the Sullivan Company in the performance of 
“its Gontract.” 

Will. 

That the United States District Court for the Dis- 

trict of Oregon erred in making the following find- 


ne: 
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“The contention is made on behalf of the plaintiff 
Pepmiiciericks © Coimpany cannot assert as a de- 
“fense to this action its Hability for unpaid labor and 
“material furnished the Sullivan Company until it 
Siiemperdeand dischareed them, And (2) that its 
“Hability under its bond is for such claims only as 
Peouldencemade the basis ot a mechanic's lien if such 
“lien could be filed against a public building. 

“T am unable to concurr in the first position and it 
“is unnecessary to consider the other for, without 
“detailing the evidence, it clearly shows that the un- 
“paid material and labor claims for which hens could 
“have been filed amount in the aggregate to more 
“than the sum now claimed by the plaintifi. The 
‘coumives( ec. 6266) in purstamce of which Hicks & 
“Company's bond was given, provides that any person 
“furnishing Jabor or supplying material for the con- 
“si@icmoneot the building specified in the contract 
“and bond may, when payment for the same has not 
“been made, have a right of action and is authorized 
osimmessitit in the naine of the state for his use and 
“Ooncuimqeainst the contractor and surefy, and to 
“prosecute the same to final judgment and execution. 
“Hicks & Company and its surety were therefore per- 
“sonally lable for unpaid labor and material claims 
“ot the Sullivan Company. The fact that such claims 
“are still unpaid would be a good defense to an action 
“by the Sullivan Company to recover on its contract, 
“and the plaintiff stands in the place and stead of the 
Cii@enesimis a proper dietense to this action.” 
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Mele 

That the United States District Court for the Dis- 
trict of Oregon erred in making the following find- 
Ing: 

“The principal contention of the plaintiff 1s that 
“the defendant is estopped by its letter of April 3d, 
“1912, from now asserting that there is not due and 
“owing from it to the Sullivan Company the amount 
“stated therein less the $700.00. Assuming but not 
“deciding that the letter amounted to a declaration 
“by Hicks & Company that the sum of $4300.00 was 
“then due and payable to the Sullivan Company and 
“that such sum would be paid the plaintiff in anv 
“event, and not a mere declaration that there was such 
“a balance unpaid on thescontract with the Silingm 
“Company, and assuming further that the plaintiff so 
“understood it and relied thereon, there is no room 
“for an apphcation of the doctrine of estoppel because 
“the undisputed facts show that the plaintiff was not 
“thereby misled to its injury. Tt was no dowbt lulled 
“into inaction and in reliance thereon took no steps at 
“the tithe to enforce its claim against the Sulla 
“Conipany, but the undisputed evidence is that aire 
“Sullivan Company was in no worse position finan- 
“cially in May, when the defendant refused to make 
“the payment than it was when the letter was writ- 
“ten. The theory of an estoppel an pais is tat ome 
“who by his acts or conduct has misled another to 
“believe a given state of fact to be truce and to get 


“thereon, shall not be permitted to assert the con- 
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‘trary to the injury of the person so acting. The 
“important condition of the right to assert such estop- 
“pel is the fact in addition to all others that the party 
‘pleading it must show that the attempted repudia- 
“tion will work him injury by causing him to suffer 
“a loss of some substantial character or that he was 
“thereby induced to alter his position for the worse 
“in some material respect. (16 Cyc. 744; Dickerson 
[ome clorove, 100 U. 5S. 578). Plaintiff was in no 
“way injured by its delay in proceeding against the 
“Sullivan Company, but its remedy against that com- 
“nany was as full and complete in May, when the de- 
“fendant refused payment, as 1t was when the letter 
“of April 3rd was written. It was not injured on ac- 
“count of the $700.00 payment because it was made 
“to pay claims which could have been asserted against 
eo aiem@erendant, amd moreover, it could not right- 
“fully have applied such payment to its own account 
“because it was made on the express understanding 
“of all parties that it was to go to the discharge of 
“iapomeand material claims.” 
Le 

That the United States District Court for the Dis- 
trict of Oregon erred in rendering judgment that the 
plaintiff take nothing by its complaint and that the 
same be dismissed, and erred in rendering judgment 
against the plaintiff for costs, and erred in rendering 
judgment in favor of the defendant and against the 
levomonve 

WHEREFORE, the plaintiff in error prays that 
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the judgement of the United States District Court for 
the District of Oregon be reversed. 
WOOD, MONTAGU & BUNT, 
Attorneys for Plaintiff in [rror. 
[Isndorsed]: Assignments of Error. Filed Aug. 
21 i913. 
A. Mc CANNON, 
Clerks S» Distnict Cote 


And afterwards, to wit, on the 21 day of August, 1973, 
there was duly filed in said Court, a Bond on 
Writ of Error, in words and figures as follows, 
to wit: 

[Bond on Writ of Error. | 
(Titles) 

NNOW ALL MMEN BY THESE PRES SEs, 
That we, LADD & TILTON BANK, & corporation 
organized and existing under and by virtue of the 
lawascof the State of Oregon, and Sil. EDDM Agana 
C. B. WOODWORTE, are held atmd firmly hotind 
unto LEWIS A. HICKS COMPANY, a ilneesumtor 
Five Hundred Dollars to be paid to the satd lewis 
A. Hicks Company or its assigns, for which payment 
well and truly to be made we bind ourselves, and each 
af us, jomtly and severally, and our antl each of our 
heirs, executors, administrators and assigns, firmly 
by these presents. 

Staled With aur seals And cavéd this 2'st gla or 
August, 1913. 

WHEREAS, theabovenamed Leadcde& Tilton ame 
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Domappered to the United States Circuit Court of 
Appeals for the Ninth Circuit to reverse the judgement 
in the above entitled cause by the District Court of the 
(Oiivedestttes for the District of Oregon; 


NG PHEREPORE, the consideration of this 
obligation is such that if the above named Ladd & 
Tilton Bank shall prosecute said appeal to effect, and 
answer all costs entered against it, if it shall fail to 
make good its plea, then this obligation shall be void, 
otherwise to remain in full force and effect. 
XPD ari rON BANK. 
braver IOUNCKLEY, 
Cashier. 
Sb e DBS (Si) 
Cree VOODWORTH. (SEAL) 
Signed, sealed and delivered in the presence of: 
GS, Co BEiLORAS 
TROY MYERS. ‘ 


CSonpeiaie Seal ) 


The foregoing bond approved, August 21, 1913. 
IR, Se BEAN 
Judge. 


[Endorsed]: Bond. Filed Aug. 21, 1913. 
me M.CANNON, 
Clerk U.S. District Court. 


And afterwards, to wit, on the 21 day of August, 1913, 
there was duly filed in said Court, a Writ of 
Error, in words and figures as follows, to wit: 
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[ Writ of Error. ] 
In the United States Circuit Court of Appeals 
for the Ninth, Disteet. 
LADD & TRETON BANIG, a corporatioi, 
Plaintiff in Error, | 
VS. 
LEWIS NX. HICKS COMPANY, a corporation, 
Defendant in Error. 
TA UNE iD SIA Piss Ole eu eas 
THE PRESIDESW OF THE UMITEDS?. ie 
OR AEE RIGA. 
To the Judge of the™Bistrict Court of the United 
States tor tle Distinct ot Orecon Gicemmes 
secause im the records and proceedines, as alcomm 
the rendition of the jidement of a plea which isaim 
tie District Court before the Fronorable kh. Sibeam 
one of you, between Ladd & Tilton Bank, a corpora- 
tion, Plaintiff and Plaintiff in Error, and Lewis A. 
Hicks Company, a corporation, Defendant and De- 
fendant im Error, a manifest error hamimticnppencdite 
thesereat damage of the said Plaintiti im) Entoie aoa 
complaint doth appear; and we, being willing that 
error, 1f any hath been, should be duly corrected, and 
full and speedy justice done to the parties atoresamy 
and in this behalf, do command vou, if judgment be 
therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the 
United: States Crreuit Count of Appeals fomiheiymh 


Circuit, together with this writ, so that vou have the 


Lewis A. Hacks Company Zoe 


eAmemimoam Francisco, Calitornia, within thirty days 
from the date hereof, in the said Circuit Court of Ap- 
peals to be then and there held; that the record and 
proceedings aforesaid, being then and there inspected, 
the said Circuit Court of Appeals may cause further 
to be done therein to correct that error, what of right 
and according to the laws and customs of the United 
States of America should be done. 
VewESss THE HONORABLE EDWARD 
DOUGLAS Will E, 
Site iisticcomue suprenie Court of the 
United States this 21 day of August, 1913. 
neve CANNON, 
Sreiloot the Distiict Court of the United 
States for the District of Oregon. 


[Endorsed]: Writ of Error. Filed Aug. 21, 1913. 
evi CAN NON, 
Wena. District Court: 


And afterwards, to wit, on the 21 day of August, 1913, 
there was duly filed in said Court, Citation on 
Writ of Error, in words and figures as follows, 
to wit: 

[Citation on Writ of Error. | 
In the District Court of the United States for the 
District of Oregon. 


Paper ait ON BANK, a corporation, 


Plaintiff, 
VS. 


ine thew we hliIGNS COMPANY, a corporation, 
Defendant. 
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UST LEO SIAIIES OF Asia ICA, 
District of Oregon.—ss. 

oukstt WLS AGI CinS COMPAN %..a corporagone, 
and CHAMBERLAIN, THOMAS & KRAEMER 
aad LESTER W. LIUMPHIRDES, atiormetys fox 
Lewis A. Hicks Company: 

You are hereby cited and admonished to be and 
appear before the United States Circuit Court of Ap- 
peals for the Nintly Circuit, al San Frameisco, Calr 
fornia, within thirty days from the date hereof, pur- 
Suant*to aawritof ernor filed in theclenk s office of the 
District Court or the United States for the Diccsrer 
of Oregon, wherein Ladd & Tilton Bank, a corpora- 
tion, is plaintiff in error and you are defendant in 


error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not 


be corrected and specdy justice should not be donee 
the Pamiies mi thatmelalt. 

Given under iny tiamd at Portland im sardedismren 
this Zlst day of August, in the year of our Lord ome 
thousand nine hundred and thirteen. 

ko S. BiG 
Judge. 

Service of the within citation and recéipt of copy 

thereof admitted this 2Ilst day of August, 1913. 
CHAMBERLAIN, THOMAS & KRAEMER, 


Attorneys for defendant. 
[Endorsed]: Citation. Filed Aug. 21, 1913. 
A. M. CANNON, 
Clerk U.S. Districe Cote 
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Ptaedterwards, to wit, on Thursday, the 4+ day of 
Seeeemiber, 113, tie saime being the ............ Ju- 
diemldas ot the Regular July, 1913, Term of said 

Sos oresent: tie Flonorable CrIAs. E. WOL- 

migR TON, United States listrict Judge presid- 

ing, the following proceedings were had in said 

Cause, to-wit: 

[Order Enlarging Time to File Record. | 
(ithe) 


Now at this date, for good cause shown, it 1s or- 
dered that the plaintiff's time for filing record and 
deeeemmentlis cause om the appeal thereof in the 
United States Circuit Court of Appeals, Ninth Cir- 
Cuimmnemand the same hereby 1s enlarged and cx- 


femacdrormd iicliding the 2lst day of October, 1913. 


[ Clerk’s Certificate. | 
Sew stAlTES OF AMERICA, 


District of Oregon,—ss. 

1, A. M. Cannon, Clerk of the United States District 
CcimemPictietrot Oregon, do hereby certify that the 
foregoing pages numbered 1 to 230, inclusive, con- 
tain and are a true transcript of the record and pro- 
ceedings had in said court in the cause therein en- 
tilcamleaddes lilton Bank, plaintiff, vs. Lewis A, 
Hicks Co., defendant, and contains in itself, and not 
Peaecterence, all the pleadings, papers, files, orders 
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and journal entries in said cause in any manner relat- 
me to the final judgment entered therein, together 
with the opinion of the court, the petition for writ 
of error, order for writ of error, bond on writ of error, 
assignments of error, writ of error and citation there- 
on, as the same appear of record in my office and my 
official custody. 

I further certify that the cost ineurred hy plativimtt 


IT: PUA TRD Va Bees eore) od VS) Se lyoko eae ee 


IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the seal of said court, this 


. < 7) (0) Raauieee e epnereeminn aren metned)(°/)1.6) 


No. 


IN THE 


Ghited States Circutt Court 
of Appeals 


for the Pinth Ctrewtt. 


LADD & TILTON BANK, a Corporation 
Plaintiff in Error 
VS. 
LEWIS A. HICKS COMPANY, a Corporation 
Defendant in Error 


Brtef on Behalf of Blatutti tn Crror 


Upon Writ of Error to the United States District 
Court for the District of Oregon. 


STATEMENT 


The pleadings in this cause have been fully set forth 
in the transcript of record filed herein, beginning at page 
1 and ending on page 34 thereof. 

In order to expedite the examination of this cause, 
we will set forth the issues presented upon the pleadings 
by recapitulation of the facts therein. 

On the 25th day of June, 1912, Ladd & Tilton Bank, 
a corporation, filed a complaint against the Lewis A. 


Z 


Hicks Company, a corporation, wherein, after alleging 
Jurisdictional facts, it was alleged that the Lewis A. 
Hicks Company had entered into a contract with School 
District No. 1 of Multnomah County, Oregon, wherein 
the Lewis A. Hicks Company agreed to construct and 
erect a high school building for School Distriet No. 1 
aforesaid, the same being popularly known as the Lin- 
coln High School. Thereafter, the defendant Lewis A, 
Hicks Company entered into a sub-contract with the 
Sullivan Fireproof Partition Co. wherein the Sullivan 
Fireproof Partition Co. was to do certain work in con- 
nection with the construction and erection of said build- 
ing, at an agreed contract price of $17,500. The Sulli- 
van Fireproof Partition Company thereafter sought to 
borrow money from Ladd & Tilton Bank, and before 
making the loan Ladd & Tilton Bank required as secur- 
ity an assignment of all funds due from the [Licks Com- 
pany to the Sullivan Fireproof Partition Co. on account 
of said contract. The assignment by the Sullivan Com- 
pany and acceptance by the Hicks Company are in 
words and figures as follows, to wit: 


“Portland, Ore., Dee. 18, 1911. 


Lewis A. Hicks Company, 
Worcester Bldg., City. 


Gentlemen: 


Please pay to Ladd & Tilton Bank, this eity, all 
monies now due and all that may become due on that 
certain contract between yourselves and the undersigned 
for the partition work in the new Lincoln Tigh School 
in this city. ‘This order is meant to cover only as to pay- 
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ments and docs not release the undersigned from any 
obligation assumed m the said contract. 
Yours very truly, 
Sullivan Fireproof Partition Co., 
J.D. Sullivan, Pres., 
A. C. Sullivan, V. Pres. and Sec’y. 
Accepted, 
Lewis A. Hicks Company, 
By George Wagner, Mgn.” 


Thereafter, in recognition of such assignment, the 
Lewis A. Hicks Company paid to Ladd & Tilton Bank 
all moneys due to the Sullivan Fireproof Partition 
Company on account of said contract, save and except- 
ing the last moneys due thereunder, to-wit: $4300.00. 
After the Sullivan Fireproof Partition Co. had com- 
pleted its contract with the Lewis A. Hicks Company, 
and on April 8, 1912, the Lewis A. Hicks Company 
notified the Sullivan Fireproof Partition Co. and Ladd 
& Tilton Bank that there was due on account of said 
contract between the Sullivan Company and the Hicks 
Company the balance of said contract price—to-wit: 
$4300.00—of which sum the Hicks Company was will- 
ing to pay $700.00 on said date and would pay the bal- 
ance, $3600.00, on May 1, 1912, the said notification of 
April 3, 1912, bemg in words and figures as follows, 
to-wit: 


“April 8, 1912. 
Sullivan Fireproof Partition Co., City, 
Gentlemen: As your work has been completed on 
the Lincoln High School there will be due you on or 
about May Ist the balance of $4300.00. According to 
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your assigninent this will have to be paid to the Ladd & 
‘Filton Bank. 

Of this amount we are willing to pay you now $700, 
to be applied on accounts on the job, to be paid to Ladd 
& ‘Tilton Bank. 

Yours ver tly, 
Lewis A. Ilicks Company, 
FR:KT By I*red A. Katz.” 


The complaint alleges that said assignment was 
duly aecepted by the Hicks Company, and that Ladd 
& Tilton Bank, in reliance upon the assignment of De- 
ecember 18, 1911, loaned $3500.00 to the Sullivan Com- 
pany, and thereafter, by virtue of the notification of 
April 8, 1912, given by the Hicks Company, released 
the balance of said money earned by the Sullivan Com- 
pany except $3600.00 (principal and interest) then due 
Ladd & Tilton Bank; and that thereafter, and on or 
about May 1, 1912, Ladd & Tilton Bank made demand 
upon the Hicks Company for the payment of said 
$3600.00, which payment was refused; and judgment 
was prayed for in that amount. 

The defendant filed an answer wherein it admits the 
execution of the assignment dated December 18, 1911, 
described in the complaint, and admits that the Hicks 
Company paid Ladd & Tilton Bank all moneys as they 
became due under said contract, and admits the exe- 
cution of the notification of April 8, 1912, and admits 
the payment on said Jast mentioned date to Ladd & Til- 
ton Bank for the benefit of the Sullivan Company of 
$700.00, as set forth in the complaint. And for a further 
defense it alleges that the Lewis A. Hicks Company en- 


) 
tered into a contract with School District No. 1 of Mult- 
nomah County, Oregon, for the construction of a school 
building known as the new Lincoln High School, and 
that, to comply with the law of the State of Oregon as 
set forth in section 6266 of Lord’s Oregon Laws, the 
defendant, Lewis A. Hicks Company, executed its bond, 
as principal, in favor of said School District No. 1, with 
the Pacific Coast Casualty Company as surety thereon, 
a copy of which said bond is set forth at length in the 
answer; the intent and effect of the said bond being, 
among other things, that said contractor shall well and 
faithfully perform all the covenants, conditions and pro- 
visions of said contract, plans and specifications, and 
shall pay all claims or liens for labor, work and ma- 
terial on account of all sub-contractors, materialmen, la- 
borers and mechanics furnishing labor or material under 
contract. The answer further alleges the execution of 
the contract with the Sullivan Fireproof Partition Co. 
and that the Sullivan Fireproof Partition Co. agreed to 
pay, promptly as they became due, all sums incurred for 
any work or labor done or materials furnished upon said 
building in connection with said contract. The answer 
further pleads the execution of the assignment by the 
Sullivan Company to Ladd & Tilton Bank, and alleges 
that the same was received by Ladd & Tilton Bank with 
full knowledge of the obligation of the Sullivan Com- 
pany in reference to said work; but that thereafter the 
Sullivan Company was sued by Roebling & Sons Co. 
for $214.99 and the Hicks Company garnished, and 
that thereafter under the writ of garnishment and the 
return thereon, the Hicks Company paid the amounts 
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recovered by Roebling Sons Co. in said action. It further 
alleges in defense that the Sullivan Company had num- 
erous unpaid bills on account of said coutract, said un- 
paid bills totaling $4496.61, the list of the same being as 


follows: 


Aenyve Cefitenit Plaster’Co................. $ 836.55 
Bualese Timed WloreaeCo.... 2... ks ee 121.30 
IF oiled "nani Con... ee ee 134.00 
Colina. CommttrNet Co... ens eee 114.08 
Columbia Fhandaware Co.................- 30.22 
Iigaet Side ransitr Co.. <0... 6.0.2.5... 73.65 
WS PCIE. gcc ce a ead oe ee ere os 32.85 
RWoulinwestwloor Co... . 2.5. . sabes ees ay 05) 
Oiagecr Winster Co.........2:5heen- 2075 
Bortlawd MWachinery Co.....:.......:.... 47.85 
Rorsland Itailwey,, Cighta ower Co... ...- 52.90 
GeOme RD. TONE. 5G espace innns “eee oe ee 13.75 
Wimon: Oil Company see ss eee 73.20 
Western Lime & Plaster Co............... 1,285,981 
Meme te Ce onenGM co cs.0 pices 2s} keer 1,400.00 
United@States*Sicel Produwets Co....2.. 4.5, 150.00 

So) i a: | 


The answer further alleges that the Sullivan Com- 
pany is insolvent and is unable to pay said bills, and that 
the Hicks Company will be obligated to pay the same 
under its bond executed to School District Number 1; 
and that, owing to the fact of the unpaid bills of the 


Sullivan Company, there is now nothing due the Sul- 
livan Company and consequently nothing due to Ladd 


& Tilton Bank. 
The plaintiff filed a reply, wherein it admitted the 
contraet between the Hicks Company and Schoo] Dis- 


a 


trict No. 1, and admitted the execution of the assign- 
ment dated December 18th, 1911, and the notification 
of April 3, 1912, but denied that the bond was executed 
pursuant to Section 6266, Lord’s Oregon Laws, and de- 
nied that the Hicks Company or its surety was liable 
upon the bond to the unpaid creditors, laborers and ma- 
terialmen of the sub-contractor, Sullivan; and, further 
replying to said answer, alleged the execution of the as- 
signment dated December 18th, 1911, and the notifica- 
tiomeaated April 8, 1912, and further allewed that at the 
time of the notification of April 8, 1912, wherein the 
Hicks Company notified Sullivan, and Ladd & Tilton 
Bank, that the contract had been completed and that 
$4300 was due thereunder, which would be paid on May 
Ist, 1912, of which amount the Hicks Company was 
willing to pay $700 at that time, was made by the Hicks 
Company with the knowledge that the sub-contractor 
Sullivan had numerous unpaid ereditors, laborers and 
materialmen, which knowledge was not known or given 
to Ladd & Tilton Bank; and that by reason thereof 
Ladd & Tilton Bank was lulled into a position of false 
security and released the said $700 and awaited 
the further payment of said contract price as mentioned 
in said notification of April 3d; and that the Hieks 
Company, by so making sueh statements with knowl- 
edge of the falsity thereof, cught to be and was estopped 
from asserting as an offset or counterclaim the unpaid 
accounts of the sub-contractor Sullivan in defense to the 
action instituted by Ladd & Tilton Bank under the as- 
signment. The estoppel and the facts relative thereto 
were pleaded at length in the reply of Ladd & Tilton 
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Bank, and reference to this and all the other pleadings, 
as contained in the transcript of record, is hereby made 


for greater particularity. 


Gi ee eb ce Transcript, page 1 
NO Rese by ees Oe ee i page 7 
 .e e o a page 18 
Contract between Hicks and 

School Dishiict We, I....... _ page 184 
Surety bond given by Hicks to 

School District Ao. 2. oc... . page 29 
Sub-contract between Hicks and 

Sule fe cacao es: i page 165 


POINTS AND AUTHORITIES 
Le 


Moneys in the hands of one who has accepted an as- 


signment thereof are not subject to garnishment. 


Harrison vs. Louisville & N. R. Co., 23 So. 
(Ala.) 790. 

Emery vs. Lawrence, 8 Cush., 62 Mass. 151. 

Wellborn vy. Buck, 21 So. (Ala.),. 786. 

Quigley v. Welter, 104 N. W. (Minn.), 236. 


II. 


A surety bond conditioned to save harmless the 
owner of a building from liens or other claims is not 
violated by the incurrence of elaims and liens for which 


such owner is not liable. 


Smith v. Bowman, 88 Pac. (Utah), 867, 9 L. f. 
my. (INS S.), S8O 
Hunt v. King, 97 Lowa 88, 66 N. W. 71. 


g 


Spalding Lumber Company vy. Brown, 171 Il. 
487, 49 N. E. 725. 

Montgomery v. Reif, 15 Utah 495, 50 Pac. 623. 

Simonson v. Grant, 36 Minn. 439, 31 N. W. 861. 

Green Bay Lumber Co. v. Independent School 
District, 121 Lowa 663, 97 N. W. 72. 

Editor’s Note 9 L. R. A. (N.S.) 889. 

School District No. 6 v. Smith, 63 Ore. 586. 


BOE 


A surety bond covenanting to save harmless the ob- 
ligee from liens and other charges is a bond for indemn- 
ity against damage and is not a bond for indemnity 
against liability. 

Henry v. Hand, 36 Ore. 492, 27 Cyc. 309. 
Carson Opera House v. Miller, 16 Nev. 324. 


Church v. Conlin, 11 Pa. Superior Court 418, 
8 Am. & Eng. Ene. of Law, 2d Ed. 180. 


IV. 
A public building in Oregon is not lienable. 


Portland Lumbering and Manufacturing Co. v. 
School District No. 1, 13 Ore. 283. 
Benbow v. The James Johns, 56 Ore. 554. 


Construction of the Congressional Knactment 
known as Act. Aug. 13, 1894, Comp. Stat. 
1901, p. 2523, as amended Act. Feb. 24, 1903, 
Comp. Stat. 1901. 
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United. States for the Use of Till v. Ameriean 
Surety Company, 26 Supreme Ct. Rep. (U. 
S.) B68. 

United States Fidelity & Guaranty Co. v. United 
states, 2 Sup. Ct. Rep. 142. 

Smith v. Mosier, 169 Fed. 430. 

United States v. Ansonia Brass & Copper Co., 
31 Sup. Ct. Rep. 49. 


Vv: 
General lien laws of the State of Oregon and ju- 
dicial interpretations thereof. 


Sec, 7#16 L. O. L. ef seq. 

Fitch v. Howitt, 32 Ore. 396. 52 Pac. 12. 

Harrisburg Lbr. Co. v. Washburn, 29 Ore. 164, 
44 Pac. 390. 

Dalles Lumber Co. vy. Woolen Manufacturing 
Co., 8 Ore. 527. 

Kezartee v. Marks, 15 Ore. 529, 16 Pac. 407. 

Williams v. Toledo Coal Co., 25 Ore. 426, 36 
ae, 159: 

Allen v. Elwert, 29 Ore. 444, 44 Pac. 824. 

Tfughes v. Lansing, 34 Ore. 124, 55 Pac. 95. 

Jones on Liens, sec. 1337. 


As § 


Ife who by his language or conduct leads another to 
do what he would not otherwise have done, cannot sub- 
ject such person to loss or injury by disappointing the 
expectations upon which he acted. Such action or con- 
duct creates an estoppel in pais. 

Federal Case No. 14099, Vol. 24, Fed. Cases. 
itk *. Harnilton, 102°U. S. Sup. Ct. 68. 
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Dickerson v. Colgrove, 100 U. S. 578. 

Misner v. Russell, 29 Mich. 229. 

Conway National Bank v. Pease, 82 Atl. 1068. 
Seymour v. Oelrichs, 106 Pac. 88. 

Swain v. Seamens, 9 Wallace 254 at p. 274. 
Jones v. Subera, 126 N. W. 253. 

Jaques v. Esler, 4 N. J. Eq. 461. 

Carruthers v. Whitney, 105 Pac. 831. 

Note “d” 184 Am. St. Rep. p. 177. 


VIl. 


Materials must be furnished with special reference 
to their use in a particular building in order to secure the 
protection of the mechanic’s lien law. 


Jones on Liens 2d Ed. sec. 1326, also sec. 1330, 
59 Ga. 653. 


ARGUMENT 
ASSIGNMENTS OF ERROR LI, IT and III. 


Tnasmuch as assignments of error 1, 2 and 3 (tran- 
script of record, pp. 197-208, inclusive,) are related one 
to the other, the same will be discussed together under 
this heading. 

The contention of counsel for the plaintiff in error 
is as follows: The Hicks Company and the Sullivan 
Company entered into a contract whereby the Sullivan 
Company as sub-contractor was to do certain work on 
the Lincoln High School at a fixed consideration. At 
or shortly after the execution of the contract, on Decem- 
ber 18, 1911, the Sullivan Company assigned to Ladd & 
Tilton Bank all moneys due or to become due under 
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said contract, which assignment was duly served on the 
Hicks Company and accepted by it. Thereafter the 
Sullivan Company undertook to do the work mentioned 
in its sub-contract, and thereafter and after the date of 
the assignment to Ladd & Tilton Bank, which was ac- 
cepted by the Ticks Company, the Sullivan Company 
was sued by Roebling’s Sons Company in the Justice’s 
Court of Portland, Multnomah County, Oregon, for 
$214.99, and after the institution of the action the Hicks 
Company was served with a writ of garnishment there- 
in and for answer to the writ of garnishment the Hicks 
Company evidently returned that the sum for which the 
Roeblings Sons Company was seeking judgment was 
due the Sullivan Company and in its hands, for the 
claim of Roeblings Sons Company was subsequently re- 
duced to judgment and the amount was paid by the 
Ticks Company pursuant to the writ of garnishment. 
These facts appear in paragraph 12 of the defendant’s 
answer (transcript of record, page 15). At the time of 
the trial evidence was offered to sustain the allegations of 
the answer as above referred to, and the evidence de- 
veloped that the Sullivan Company was sued by the 
Roeblings Sons Company after the date of the assign- 
ment by the Sullivan Company to Ladd & Tilton Bank 
and the acceptance thereof by the Hicks Company, and 
that the Hicks Company, notwithstanding such assign- 
ment and acceptance, returned, under a writ of garnish- 
ment, that it had in its hands moneys due the Sullivan 
Company sufficient to take care of the amount of such 
claim. Objection was made to said evidence, which was 
overruled by the court; and a motion was made to strike 
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the said testimony from the record, which was also de- 
nied by the court. The evidence offered is set forth in 
the assignments of error, at pages 197 to 202 of the 
transcript of record. 

We contend that the assignment to Ladd & Tilton 
Bank by the Sullivan Company of all moneys due it 
arising by virtue of its sub-contract with the Hicks 
Company, of which assignment the Hicks Company had 
notice and expressly accepted the same, made wrongful 
any return of the Hicks Company on the writ of garnish- 
ment that anything was due the Sullivan Company, and 
that anything paid by virtue of said writ was wrong- 
fully paid and could not be made a matter of defense to 
the claim of this plaintiff. 


In support of this contention the following author- 
ities are cited: 


Harrison v. Louisville & N. R. Co. 23 South- 
ern (Ala.) 790. 


“Where an employer arranges with a merchant 
“(the employee consenting) to withhold from his 
“future earnings each month enough to cover the 
“amount due for provisions furnished him, not to 
“exceed a specified sum for any one month, such 
“amount in the hands of the employer is not the 
“subject of garnishment by third persons.” 


In the case of Emery v. Lawrence et al., 8 Cush- 
ing, 62 Mass. 151, garnishment was served on a fund 
which had been previously assigned. The court held that 
where a workman in the employment of a manufacturing 
company made an assignment of wages due and which 
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would thereafter become due to him, to a certain date, 
in consideration of being mdebted to the assignee and an 
undertaking on the part of the latter to supply his family 
with groceries from time to time as his family might need 
them, the assignment, in the absence of fraud, was valid 
and transferred to the assignee all the assignor’s inter- 
est in his wages for the time specified, and that such sum 
was not subject to garnishment. 

In the ease of Wellborn v. Buck, 21 Southerti (Ala.) 
786, garnishment was served upon a sum which had been 
assigned, and the court held that the assignment being 
a good and valid assignment as to all funds which might 
be earned, even though the employment was contingent 
upon the happening of an event, the rights of the as- 
signee therein were superior to any rights which the 
creditors of the assignor could assert. 

In the case of Quigley v. Welter, 104 N. W. (Minn.) 
2236, the assignor made an assignment of certain funds 
to be earned by him, to cover an existing and accruing 
indebtedness. At the time of the assignment the as- 
signor was indebted to the attaching creditor in the sum 
of $123, and this credior brought suit therefor and gar- 
nished the funds in the hands of the employer. The 
court held that the attaching creditor could take nothing, 
for all the funds in the hands of the person garnished 
had already been assigned and the person garnished had 
notice thereof and could not make a return of funds in 
his hands belonging to the assignor. 

It is to be noted that the rule contended for with 
reference to the assignment being discussed is clearly 
deducible from the cases herein cited. The funds in the 
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hands of the Hicks Company belonging to the Sullivan 
Company had been assigned by the Sullivan Company to 
Ladd & ‘Tilton Bank, and the assignment thereof had 
been accepted by the Hicks Company; and the Hicks 
Company, upon the service of the writ of garnishment, 
was obligated to return that there was nothing due the 
Sullivan Company. If the Hicks Company carelessly 
interfered in the relation created by this assignment and 
voluntarily paid money over to a creditor of the Sul- 
livan Company, which the Sullivan Company was not 
entitled to receive and which did not belong to it, then 
such action on the part of the Hicks Company was not 
authorized or justified by the admitted facts in this 
case and is no defense to plaintiff’s claim. 

It is submitted that the court committed error in re- 
ceiving evidence of any money paid out by the Hicks 
Company under a writ of garnishment and allowing a 
deduction thereof to be made as against the assignment 
in the hands of Ladd & Tilton Bank, and that such sum 
paid cut by the Hicks Company was not a proper item 
of offset or counterclaim. 


ASSIGNMENT OF ERROR IV AND VI. 


Tor the purpose of brevity and clearness we will 
combine assignments of error 4 and 5 (transcript of rec- 
ord, pp. 203-220 inclusive) under the argument which 
follows, these two assignments relating to the same gen- 
eral subject. 
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We desire to particularly direct the attention of the 
court to the arguments which follow hereunder, for we 
believe the same to be of the utmost importance and 
value, if not paramount to all others in deciding this 
case. 

Assignment of error 4 (transcript of record, p. 203) 
relates to the admission by the trial court, over objection 
of counsel for plaintiff in error, of the testimony of A. 
C. Sullivan in reference to the unpaid claims outstand- 
ing and owing by him, alleged to have been ineurred in 
connection with his sub-contract for the partition work 
in the new Lincoln High School. The testimony will be 
adverted to in greater detail hereafter. 

Assignment of error 5 (transeript of reeord, p. 217) 
relates to the ruling of the trial court in denying the 
motion of plaintiff in error for a verdict and Judgment 
on the pleadings and testimony, which motion was based 
upon the following grounds: 


“1. That the defense of estoppel as set forth in 
“the plaintiff's reply was clearly established and 
“that the defendant, Lewis A. Ticks Company, was 
“bound by the written assignment of the Sullivan 
“Yireproof Partition Co. to Ladd & Tilton Bank, 
“and the acceptance thereof by the Lewis A. Ericks 
“Company, dated the 18th day of December, 19171, 
“and the written notification given by the said Lewis 
“A. Hicks Company, based on the written assign- 
“ment and aceeptance, which said written notifiea- 
“tion was dated April B, 1912, and that the Taets 
“and matters set forth in the pleadings by the de- 
“fendant did not constitute a defense to the matter 
“of estoppel pleaded by plaintiff. 
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“2. That the claims for materials furnished 
“and labor done by the materialmen and Jaborers 
“were contingent and uncertain; that the same was 
“pleaded as a matter of defense and as damages; 
“that the same were improper and _ insufficiently 
“pleaded, and further were pleaded as uncertain and 
“unliquidated damages and the same did not consti- 
“tute a proper defense or any defense to the plain- 
“tiffs action and the testimony admitted thereon 
“was not properly received; that the said defense 
“and allegations thereof and the testimony thereto 


“should be disregarded. 


“3. That the materials furnished by the ma- 
“terialmen and the labor performed by the laborers 
“was not such as would give rise to or sustain a me- 
“chanic’s lien in the State of Oregon. 


“4, That inasmuch as the building which the 
“Lewis A. Hicks Company had a contract to erect 
“and was erecting was a public school building and 
“could not be liened by materialmen or laborers, the 
“bond which the Lewis A. Hicks Company gave to 
“insure the performance of its contract took the 
“place of the building for the purpose of mechanics’ 
“liens, and that if a mechanic’s lien could not have 
“been successfully asserted against a building which 
“Svould be lienable under the laws of the State of 
“Oregon on account of materials or labor furnished, 
“then such claim could not be successfully placed 
“or filed against said bond, and further that no 
“oreater right or privilege was given by or could be 
“asserted against the said bond than against a hen- 
“able building under the laws of the State of Ore- 


ce 


gon. 


Cow 


5. The testimony shows that all of the mate- 
“rials furnished to the Sullivan Fireproof Partition 
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“Co., the sub-contractor, did not enter into the Lin- 
“eoln Tigh School building, the building which the 
“Lewis A. Ticks Company was under contract to 
‘eietteund thatgunder theless oftthe Stare af Ore- 
“gon relative to mechanics’ hens the various bills for 
“Tabor and materials were not capable of being as- 
“serted against the bond which took the place of the 
“building for lien purposes. 

“6. That the testimony shows that the mate- 
“rials furnished by the various materialmen and the 
“Jabor performed by the various laborers for the 
“Sullivan Iireproof Partition Co. on account of its 
“sub-contract with the Lewis A. [licks Company, 
“was furnished and performed upon the eredit of 
“the Sullivan Fireproof Partition Co. and not upon 
“the credit of the building or upon the credit of the 
“bond, and furthermore: that none of the materials 
“furnished the Sullivan Fireproof Partition Co. en- 
“tered into the said building, but the same were 
“used for the purpose of manufacturing a new eom- 
“modity, entirely separate and distinet from Wie 
“component parts thereof, and composed of the ma- 
“terials furnished by the various materialmen, and 
“the whole character of the materials beig changed 
“and commingled into a new and distinct manufac- 
“tured article, they lost their original character" 
“such an extent as to be non-lenable items under 
“the laws of the State of Oregon against the bond, 
“the bond having taken the place of the building 
“for the purpose.of mechani¢s’ hens.” 


In order that the examination by the court of the 
question here presented may be facilitated, we desire 


to rcfer briefly to the pleadings. 
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The complaint states that Lewis A. Hicks Company 
entered into a contract with School District No. 1 of 
Multnomah County, Oregon, for the erection of a pub- 
he school building, commonly known as the Lincoln 
High School; and that Lewis A. Hicks Company en- 
tered into a sub-contract with the Sullivan Fireproof 
Partition Co. whereby the Sullivan Company was to do 
certain work and furnish certain materials. The Sul- 
livan Company applied to Ladd & Tilton Bank, the 
plaintiff m error, for a loan for the purpose of com- 
plying with its sub-contract; but before making the 
loan, Ladd & Tilton Bank required an assignment of all 
moneys due the Sullivan Company from the Hicks Com- 
pany on account of the contract price mentioned in said 
contract. ‘The assignment was duly and regularly given 
by the Sullivan Company to Ladd & Tilton Bank, and 
notice thereof was served on the Hicks Company and 
aecepted by it. 

The defendant Hicks Company answered, admitting 
certain of the allegations of the complaint which are im- 
material to the discussion of this point, and for a further 
answer set up the facts that the Lewis A. Hicks Com- 
pany entered into the agreement with School District 
No. 1 for the construction of a public school building 
known as the Lincoln High School, and further alleges 
by paragraph VI. of the answer (transcript of record, 
pages 9, 10 and 11) that upon the demand of said School 
District No. 1 AND IN COMPLIANCE WITH 
THE LAWS OF THE STATE OF OREGON, 
AS SET FORTH IN PARAGRAPH 6266 OF 
LORD’S OREGON LAWS, THE DEFEND- 
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ANT, LEWIS A. HICKS COMPANY, IN CON- 
NECTION WITH SALD CONTRACT EXE- 
CUTED ITS BOND AS PRINCIPAL MY FA- 
YOR OF SALD SCHOOL DISTRICT NO. 
WITH THE PACIF[C COAST CASUALTY 
CO. AS SURETY THEREON, of which bond 
(transeript of record, p. 10) the followimg is material. 
The bond recites that the Flicks Company is bound unto 
School District No. 1 of Multnomah County, Oregon, 
in the penal sum of $160,000, conditioned that whereas 
the Lewis A. Hicks Company has entered into a eon- 
tract with School District No. 1 of Multnomah County, 
Oregon, for the erection of a school building known as 
the new Lineoln High School, and then proceeds: 
“Now, therefore, if the said contractor shall well and 
“faithfully perform all the covenants, conditions and 
“provisions in said contract, plans and specifications, 
“and shall pay all claims or hens for labor, work and 
“material on account of all sub-contractors, material- 
“men, laborers and mechanies furnishing labor or ma- 
“terial under said contract and all claims for damages 
“against the owner on account of personal injury to any 
“persons working on or about said structure, then this 
“obligation shall be void; otherwise to remain in full 
“foree and virtue.” Said contract between School Dis- 
trict No. 1 and Hicks is referred to in said bond and 
made a part of same by a copy being attached thereto. 
Paragraph NII of the answer (transcript of ree- 
ord, page 16) alleges that the following named persons 
and corporations performed labor and furnished ma- 
terial to the Sullivan Fireproof Partition Co, to be used 
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and which was used in the matter of the partial con- 
struction of said building by the said Sullivan Fireproof 
Partition Co., under and by virtue of its contract with 
the defendant, and that there is now unpaid and owing 
to the said persons and corporations by the said Sullivan 
Fireproof Partition Co. on account thereof the amounts 
set opposite their respective names, to-wit: (Same as 
set forth in answer, transcript of record, p. 16.) 


Paragraph NIV. alleges: 


“That the Sullivan Fireproof Partition Co. is 
‘“msolvent and is unable to pay to said persons and 
“corporatisus the said amount of Four Thousand 
“Tour Hundred Ninety-six and Sixty-one Hun- 
“dredths Dollars ($4,496.61), or any part thereof, 
“and that the said persons and corporations are 
“claiming from the defendant under its bond so ex- 
“eeuted to School District No. 1 of Multnomah 
“County, Oregon, the said aggregate sum of Iour 
“Thousand Four Hundred Ninety-six and Sixty- 
“one Hundredths Dollars, ($4,496.61), and that a 
“portion of said corporations have already insti- 
“tuted an action against the defendant upon said 
“bond and that defendant is liable for and will be 
“compelled to pay to said persons and corporations 
“the said sum of $4,496.61.” 


Paragraph XV alleges: 


“That owing to the failure of said Sullivan Fire- 
“proof Partition Co. to pay to said persons and cor- 
“porations the said sum of Four Thousand Four 
“Hundred Ninety-six and Sixty-one Hundredths 
“Dollars ($4,496.61), the defendant has paid all 
“moneys due, or to become due, to said Sullivan 
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‘A irepraol Parkition Co., and that there wasmottak 
“the commencement of the above entitled action, nor 
‘Is there now anything due, owing or payable by the 
“defendant to said Sullivan Fireproof Partition Co., 
“and that consequently there is nothing due, owing 
“or pavable from defendant to plamtiff by virtue of 
“said order.” 


Replying to the answer of the defendant, as quoted, 
the plaintiff denies that said bond was exeeuted pur- 
suant to section 6266 of Lord’s Oregon Laws, or any 
other section of said code. ‘The reply further denies the 
allegations of paragraphs XIII, XIV and XY, of the 
answer. ‘Therefore, an issue was clearly made upon the 
pleadings as to whether or not said $160,000 bond ex- 
ecuted by the Hicks Company to Sehool District No. 1 
was executed pursuant to section 6266 of Lord’s Ore- 
gon Laws; and in the trial of this ease, there being a 
full transeript of all the evidence taken, as set forth in 
the transcript and now before this court, the Hicks 
Company did not undertake at any time to prove the 
allegation of its answer that the bond was executed pur- 
suant to section 6266 of L. O. L. Not one particle of 
evidence was received on this point, and none was of- 
fered by the Hicks Company. Therefore, the defendant 
IYicks Company, having made this affirmative allega- 
tion, which was denied by the plaintiff, and the issues 
squarely presented, the burden is on the ITicks Company 
to prove the allegation by the preponderating evidence; 
and in the absence of any proof whatsoever as to said 
issue, we do not believe the court is empowered to find 
that said bond was executed pursuant to said section 
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6266 of Lord’s Oregon Laws. Lord’s Oregon Laws 
has other provisions relating to surety companies and 
the execution of bonds and we submit thet the trial 
court is In error in picking out any one particular pro- 
vision of the Oregon Code and finding that a bond was 
or wes not given under that particular provision when 
no evidence on the subject was introduced. We submit 
that this bond of the Hicks Company must be inter- 
preted mm the light of its own language and in the Ian- 
guage of the contract which is annexed thereto and made 
@ part thereof, irrespective of whatever is claimed by the 
Hicks Company, but not sustained by the evidence, as 
to the effect thereon of any code provision. 

It is to be especially noted that nowhere in the con- 
tract or in the bond itself is it mentioned cr provided 
that the bond is or shall be conformable to section 6266 
of L. O. L., and that at no place is it mentioned or pro- 
vided that a bond shall be executed complying with the 
provisions of said or any code section. Therefore, we 
submit that in the construction of the bond, the correla- 
tive rights and duties arising thereunder are to be in- 
terpreted in the light of a voluntary instrument drawn 
between the parties entering inte a contract. 

We desire to refer the court to the defendant's ex- 
iit A” (being’ a copy of the contract between the 
Hicks Company and School District No. 1 relative to 
the construction and erection of the new Lincoln High 
School), as the same is set forth in the transcript of rec- 
ord, beginning at page 184. The contract, after mak- 
ing certain provisions as to the doing of the work and 
the manner thereof, provides on page 190 as follows: 
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“If at any time there shall be evidence of any 
“lien or claim for which, if established, the owner of 
“the said premises might become lable, and which is 
“chargeable to the contractor, the owner shall have 
“the right to retain out of any payment then duc or 
“thereafter to become due an amount sufficient to 


“completely indemnify ___ __ against such 
“hen or claim. Should there prove to be any such 
“claim after all payments are made, the contracbor 
“shall refund to the owner all moneys that the latter 
“may be compelled to pay in discharging any lien 
“on said premises made obligatory in consequence 
“of the contractor default.” 


And on page 192 the provision relating to the bond 

is as follows: 
“And the party further agrees to give a surety 
“bond in the sum of One Hundred and Sixty Thou- 


“sand and no-100 Dollars ($160,000.00) for the 
“faithful performance of this contract.” 


It will be noted that there is no provision in the 
contract whatsoever relative to the contractor, Dicks 
Company, paying all claims incurred on account of labor 
and material furnished for the high school building, ir- 
respective of whether sueh labor and material shall be 
supplied to the contractor (Hicks Company) or any 
sub-contractor. But the express language of the con- 
tract is: “If at any time there shall be evidence of any 
“lien or claim for which, if established, the owner of the 
“said premises might become lable.” ‘The clear intent 
of this provision of the contract is to INDEMNIFY 
SCHOOL DISTRICT NO. 1 AGAINST ALL 
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DAMAGE which might be asserted against School 
District No. 1 on account of the labor and material fur- 
nished to the principal contractor, Hicks Company; and 
it was for the faithful performance of this contract, and 
particularly this provision, that the bond referred to in 
the answer was given. And particularly does the bond 
amplify and explain this when it states that if the con- 
tractor shall well and faithfully perform all the coven- 
ants, conditions and provisions in said contract, plans 
and specifications, and shall pay all claims or hens for 
labor, work and material on account of all sub-contract- 
ors, materialmen, laborers and mechanics furnishing la- 
bor or material, then the bond shall be void and there 
shall be no remedy over as against the surety. 

We are endeavoring lo urge upon this court that the 
intent of the contract, as construed from its four cor- 
ners, is that the Hicks Company shall save School Dis- 
trict No. 1 harmless from all claims and liens on the 
part of laborers or materialmen, and that this is the obli- 
gation which the surety in the Hicks bond has assumed; 
to-wit: That Hicks Company shall pay all claims and 
liens for labor, work or material and all claims for dam- 
ages against the owner, Schoo] District No. 1. We sub- 
mit that at no place in the contract itself between Hicks 
Company and School District No. 1, and at no place in 
the bond itself (to-wit, the bond given by Hicks to 
School District No. 1) is it provided or even mentioned 
that the contract or the bond was executed for the pur- 
pose of fulfilling any intent expressed in Lord’s Oregon 
Laws, section 6266; and that if no claim or lien by any 
laborer or materialman can be asserted against School 
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District No. 1, either by a mechanics’ lien or by a direct 
suit by such laborer or materialman, then the surety in 
the bond has discharged his contract by the faithful per- 
formance thereof; and it will be admitted that a la- 
borer or a materialman, not being in privity of contract 
with School District No. 1, cannot sue School District 
No. 1 for any cham which he might have on account of 
labor or material furnished to Hicks, the contractor, or 
Sullivan, the sub-contractor. “And it being further pro- 
vided by the law of Oregon that a pubhie building is non- 
lienable for labor or material, then clearly no right of 
action can possibly exist on the part of such laborer or 
materialman. It is to be especially noted that the bond 
given by Ticks and his surety to School District No. 1 
is a bond for indemnity against damages, and that dan- 
ages could only arise to School District No. 1 after it 
had been compelled to pay out something to a mechanie 
or materialman on account of the construction of the 
new Lincoln High School, and that if School District 
No. 1 is not compelled to make such payment it cannot 
claim damages and has no right of action against the 
surety. This bemg true, and it bemg nowhere proved 
in the evidence upon the issues made in the pleadings tha 
the bond was executed to serve the purpose of the Ore- 
gon law as expressed in section 6266 of Lord’s Oregon 
Laws, it is submitted that if the laborer or materialman 
could not obtain redress for unpaid services or material 
furnished either t> ILicks or Sullivan under the bond 
exettuted hy Hicks, then the fatt of the exetution of the 
bond is immaterial in this case, and any payment which 


the Hicks Company made to the laborers or material- 
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men furnishing labor or material to its sub-contractor 
is a voluntary payment made without right so to do, and 
eould not be pleaded as a defense. Upon the point un- 
der discussion we desire to refer the court to the terms 
of the sub-contract entered into between the Sullivan 
Company and the Hicks Company, as set forth in the 
transcript of record, at page 165; and particularly to 
paragraph numbered X. thereof, wherein the following 
provision occurs: 


“The sub-contractor agrees to save and keep the 
“said building and premises free and clear of any 
“and all mechanics’ liens for work or labor done or 
“materials furnished in the doing of the work speei- 
“fied herein, and in this connectijn the sub-con- 
“tractor agrees to pay promptly as they become due 
“all sums incurred for such work or labor done or 
“materials furnished, and in ease of any default on 
“the part of the sub-contractor, the contractor shall 
“have the right to pay said sums, together with any 
“additional sums the payment of which is necessi- 
“tated by such default of the sub-contractor, either 
“for costs, attorney’s fee or otherwise, and all sums 
“so paid by the contractor shall be repaid by the sub- 
“eontractor, and the contractor may withhold any 
“money due the sub-contractor until such indebt- 
“edness is repaid and the contractor may declare 
“this contract rescinded, resume possession of the 
“premises, complete the work and charge the same 
“against the sub-contractor, all in the manner and 
“Sith the same rights as are provided in subdivision 


“V hereof.” 


We cannot but be impressed with the trend of 
thought which runs throughout the contract between 
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the Hicks Company and School District No. 1, the bond 
between the Ticks Company and School! District No. 1, 
and the contract between Sullivan and the Hicks Com- 
pany, which is, that School District No. 1 is to be saved 
harmless from all charges and liens which it might have 
to pay, and the Tflicks Company as against its sub-con- 
tractor, is to be saved harmless against all hens for work 
or materials which might be incurred by Sullivan in the 
eourse of the performance of his contract for which the 
Hicks Company would be lable under its surety bond 
to Schoo] District No. 1. 

The particular point which we are urging upon the 
court has been decided in the ease of Smith v. Bowman, 
88 Pac. (Utah) 867, and reported in-9 L. KR. A. (N. 
5.), at page 889, together with an extended editor's 
note. In that particular case the State Agricultural 
College of Utah entered into a contract with the defend- 
ants Bowman & Hodder for the construction of a eol- 
lege building. The contract provided, as m the case at 
bar, that the contractor should pay all claims of laborers 
and materialmen and should, among other things, keep 
the building free from all liens or right of lien for debts 
due or claimed to be due from the contractor; and as 
security for the performance of the contract on the part 
of the eontractor, the owner took a surety bond in the 
penal sum of $22,000, which penal bond was conditioned, 
as in the ease at bar, that the contractor would truly and 
well keep and perform the covenants and agreements 
in the contract, and further that the eontractor would 
truly and promptly pay and discharge all indebtedness 


that might be incurred by him in carrying out the said 
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contract, and would complete the same free of all me- 
chanics’ liens, “and shall keep and perform the coven- 
“ants, conditions and agreements in said contract and 


de) 


“in the within instrument contained ;” it being provided 


also “that the bond was made for the use and benefit 
“of all persons who may become entitled to liens under 
“the said contract according to the provisions of the law 
“in such cases made and provided, and may be sued upon 
“by them as if executed to them in proper person.” 

The action was brought by the plaintiff, who had 
supplied material to the contractor. Under the law of 
Utah (the state wherein the public building was to be 
erected) no lien could be filed against a public build- 
ing. Such also is the law of the State of Oregon. 

We would ask the court to read the entire opinion, 
as it is very illuminating upon this question. ‘The court 
said: 


“In determining the true intention of the parties 
“to the bond in question, we must look not to discon- 
“nected sentences, or only a portion of a sentence, 
“taken from the context, but we must look at the 
“bond as a whole, and consider it in connection with 
“the contract attached to it and for the security of 
“which it was given. So construing it, we think it 
“is apparent that the intention of the parties to the 
“ond was to secure the college against claims that 
“might be asesrted against it, and for which liens 
“might be filed, and to secure those who might be- 
“come entitled to liens. There is no provision in the 
“contract entered into between the college and the 
“contractors whereby the latter promised or agreed 
“to pay for material furnished to them. ‘The par- 
“ties to the bond had the undoubted right to contract 
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“as to who should and who should not be benefited 
“by is obligations. They have expressed in clear 
“terms those persons to be the agricultural college 
“and those who may be entitled to liens. Such inten- 
“tion is manifest by what may be called the obliga- 
“tory portion of the bond, where it is expressly stated 
“that the sureties are bound to the agricultural col- 
“lege, ‘as well as to all persons who may become en- 
“titled to liens under the contract,’ in a sum of 
“money ‘to be paid to the said agricultural college 
“and to said parties who may beeome entitled to 
“Jiens;’ and in the coneluding portion of the bond, 
“where again it is expressly stated: “This bond ts 
‘made for the use and benefit of all persons who 
“may become entitled to liens.’ When the partics 
‘to the bond limited the benefits for which it was 
“given in express terms to third parties who may 
“hecome entitled to liens, to then hold that the bond 
“shall be extended, so as to include those who are 
“not entitled to liens, is to read a condition into the 
“bond other than exnressed by the parties, and is 
“extending by implication the hability of the sure- 
“ties bevond the terms of their contract, and is, in 
“effect, making a new contract for them. But it ts 
“said, as all persons are presumed to know the law, 
“it will be presumed that the sureties knew that un- 
“der the statute no one was entitled to lens, and 
“that, therefore, they must have intended to benefit 
‘those who would have been entitled to liens had the 
“building not been a public building. ‘The premises 
“may be conceded, but the conclusion does not neces- 
“sarily follow. It may well be argued that the sure- 
“ties, mindful of the law that mechanies’ liens can- 
“not be filed against a public building and that 
“Claims of materialmen and Jaborers arising from 
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“materials furnished to or labor performed for the 
“contractors could not lawfully be asserted against 
“the college, and also mindful of the law that sure- 
“ties are entitled to stand on the strict letter of their 
“bond, signed the undertaking in question; and that 
“they would not have signed it had it expressly se- 
“cured the payment to those who might furnish 
“material and labor to the contractors in no man- 
“ner chargeable to or capable of being asserted 
“against the college. If, on the other hand, it shall 
“be said that the parties to the bond erroneously 
“assumed that materialmen and laborers were enti- 
“tled to liens, and had the right to file liens against 
“the building, or assert claims against the college 
“arising from material or labor furnished to the con- 
“tractors, and, upon such assumption, secured the 
“college against such claims and liens and those en- 
“titled to liens, then, again, the parties can only be 
“held to what was intended by them and the security 
“enforced only in accordance with such intention. 
“To say that the parties merely mtended to secure 
“the college against liens and those entitled to liens 
“and because no lien attached and no one was enti- 
“tled to liens that therefore the terms of the bond 
“should be extended so as to include by implication 
“some one else not entitled to liens, is making an- 
“other contract for the parties. It is said by appel- 
“lant that the parties intended to secure some one 
“beside the agricultural college. Suppose they did. 
“They, however, have stated who it is in very plain 
“language. It is those who are entitled to liens. But 
“the appellant asserts as no one was entitled to liens 
“the parties to the bond must have meant those who 
“might furnish material and labor to the contractor. 
“Of eourse that fits the plaintiff but it does not fit 
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“the terms of the bond. Whom the sureties meant 
“to be benefited is to be determined from the lan- 
“guage which they have used; and in order that the 
“plamtiuf may be one of the class described in the 
“bond he must bring himself within its terms. Tle 
“must make himself fit the class, not make the class 
“fithim. What the appellant in effect asserts is that 
“the sureties conditioned their liabilities to third par- 
“ties who were entitled to liens when no one was en- 
“titled to such right; and since they assumed the lia- 
“bility only to the college for a faithful performance 
“of the eontract and to hold it harmless but assumed 
“no real liability to third parties, therefore the un- 
“dertaking should be so construed as to make them 
“assume the hability to such persons. This is mere- 
“ly another way of saying that courts may not only 
“enforee but also create habilities. The sureties to 
“the bond had the right to contract that it should be 
“exclusively for the benefit of the college and alone 
“to indemnify it. They also have the right to con- 
“tract that it should be for the benefit of only partic- 
“nlar third parties and when such specification has 
“been made in words and language free from ambig- 
“uity and which convey a definite meaning there is 
“no occasion for interpretation but the language 
“should be given effect aceording to its natural and 
“obvious meaning. 


“Appellant also strongly relies on the stipula- 
“tions in the bond that the contractors shall abide by 
“and shall perform the covenants and agreements of 
“the contract entered into between them and the col- 
“Jege; and ‘shall duly and promptly pay and dis- 
“charge all indebtedness that may be incurred’ by 
“the contractors ‘in carrying out the contract and 
“to complete the same free of all mechanics’ liens;’ 
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“and shall perform the covenants and agreements of 
“the contract in time, manner and form as therein 
“specified, especially the clause, ‘shall pay and dis- 
“charge all indebtedness incurred by the contractor 
“in carrying out the said contract,’ from which, it is 
“urged, that the language there used is broad 
“enough to include a promise to pay for material 
“furnished to and used by the contractors in the 
“construction of the building. Considering the 
“clause standing alone, there is some force to the 
“contention. But, as before observed, in construing 
“the terms of a contract, the ruling intention of the 
“parties is to be determined, not from any one or 
“several stipulations in the contract disconnected 
“from all others, but it is to be determined from all 
“the language which the parties have used and from 
“a consideration of the whole contract. When the 
“clause is construed with context, and in connection 
“with what precedes and what follows it, no such 
“meaning as is contended for by appellant can be 
“given it. ‘The payment and discharge of the in- 
“debtedness specified are referable to the contract 
“entered into between the contractors and the col- 
“lege, but therein the contractors did not promise 
“or agree to pay any indebtedness arising from ma- 
“terials or labor furnished them or for materials 
“furnished for or labor performed on_ the 
“building; nor did they agree to pay any in- 
“debtedness, except such as should be asserted 
“against the college and for which liens could be 
“filed. By, the expression, ‘shall pay and discharge 
“all indebtedness incurred in carrying out the con- 
“tract,’ the parties clearly meant the indebtedness of 
“claims which could be asserted against the college 
“and for which liens could be filed. It cannot be 
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“coustrued to mean an express covenant to pay ma- 
“ternuimen or laborers unconditionally. Montgom- 
“eur v. Roef, 15 Utah, 495, 502 ac. 628. Profi 
“consideration of all the provisions of the bond, and 
“in connection with the contract which it was given 
“to secure, it is our opinion that the bond was taken 
“to indemnify and save the agricultural college 
“harmless from elaims and liens and those entitled 
“to liens. ‘The parties having thus expressed them- 
“selves unambiguously, we ean see no reason why 
“this court should strain after reasons for thwart- 
“ing their obvious purpose in an endeavor to read 
“someone into the bond not intended to be benefited 
“by it. Though a promise had been made to pay 
“for materials, yet if, from the whole bond, such 
“promise was made only for the purpose of saving 
“the agricultural college harmless and to indenmnify 
“it against loss or damage, and not for the benefit 
“of parties who might furnish material, and that 
“such was the ruling intention of the parties, then 
“the sureties cannot he made liable to parties who 
“furnished material, for the reason that the ruling 
“intention of the parties must govern. Parker v. 
“oetirey, 26 Or. 186, 87 Pec: 712: In theme of 
“Eleetrie Appliance Co. v. Umted States Fidelity 
“& G. Co., 110 Wis. 43858 L, Re A. 609,785 TU 
“VW. 648, the contractors in their contract agreed 
“with a city to deliver the structure free and clear 
“of all claims or liens for labor performed and ma- 
“terials furnished; and that before final payment 
“the contractors should produee receipts for all la- 
“bor performed and materials furnished, and agreed 
“to furnish a bond to the city, not only for the faith- 
“ful performance of the contract, but for the pay- 
“ment of all claims for labor and Materials. ‘The 
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“bond accepted by the city, however, omitted this 
“Jatter provision, and was conditioned only for the 
“faithful performance of the contract. The statute 
“there giving mechanics’ liens did not extend to and 
“could not be enforced against buildings and real 
“estate of municipal corporations held for public 
“use; nor was the city there liable for the claims of 
“laborers or materialmen. In denying the right of 
“materialmen to enforce the security, the court ob- 
“served that ‘the fact that the city expressly con- 
“tracted that the bond given should be for the pay- 
“ment of  materialmen and _ laborers, and 
“then accepted a bond without such a condition, is 
“clearly a waiver of that condition of the con- 
“tract, and indicates an imtention to aban- 
“don or relinquish its scheme in that re- 
“spect. ‘These cases but illustrate the princi- 
“ple that the hability of a surety on his bond is en- 
“tirely dependent upon his covenants and agree- 
“ments so construed as not to extend the liability 
“by implication beyond the terms of his contract. 
“In the cases cited by the appellant, where no right 
“of lien was given materialmen and laborers, and 
“where they were permitted to enforce the security, 
“we find express agreements and covenants made 
“on the part of the sureties to pay for material and 
“labor, and the bond given for the benefit of such 
“persons. We find no such intention expressed in 
“the bond, nor in the contract before us.” 


We refer the court to the case of Hunt v. King, 97 
Towa 88, 66, N. W. 71, where a public building was be- 
ing erected for the county and a surety bond was given 
to insure the performance of the contract free and clear 
of all liens, charges or claims on the part of the sub- 
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contractors, laborers or materialmen. ‘Phe court suid 
that a bond to secure the performance of a contract for 
the construction of a county building, conditioned upon 
the execution by the contractor of a satisfactory certifi- 
eate, and that no mechanies’ liens or other claims are 
chargeable to the county, does not make the bondsman 
liable for any debt of the contractor for materials used 
in the construction of the building. It said: 


“The county has only eontracted against pay- 
“ment when there are liens or claims chargeable to 
“it. Would it be contended that the county could 
“avoid payment to King, because material or labor 
“was not paid for, if it conceded that claims there- 
“for were not chargeable to it. The contract could 
“bear no such construction, because of the definite 
“language used. We do not discover a word to 
“indicate the purpose of the county to protect others 
“than itself from loss because of payments made. 
“The provisions are against liens or claims charge- 
valilettoit,” 


In the case at bar we do not find a syllable to show 
that the bond executed by Hicks with his surety is ex- 
ecuted pursuant to section 6266 of Lord’s Oregon Laws, 
nor any intention, express or implied, that the bond is 
to secure anyone other than School District No. 1. We 
submut that the reasoning in the last cited case is very 
pertinent. 

In the case next cited, where a bond, conditioned that 
the contractor should perform the contract and all the 
covenants and conditions therein contained and pay and 


discharge from said premises all liens of materialmen, 
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laborers or otherwise, which might accrue on account of 
said building contract, was given to the Board of Edu- 
cation to secure the performance of a contract for the 
construction of a school house, it was said that there was 
no breach of said bond, so far as the Board was con- 
cerned, where liens could not be filed upon the property, 
even though the contractor failed to pay for a portion 
of the labor and material used in its construction. 


Spaulding Lumber Co. v. Brown, 171 Ill. 487, 
49 N. E. 725. 


The principles and the conclusions expressed in the 
cases herein set out have been discussed and agreed upon 
in the following cases: 

Montgomery v. Reif, 15 Utah, 495, 50 Pac. 623. 

Simonson v. Grant, 36 Minn. 439, 31 N. W. 861. 

Green Bay Lumber Co. v. Independent School 
District, Lowa, on rehearing, a former judg- 
ment being reversed, 121 Iowa, 663, 97 N. W. 
Cs 

Editor’s note, 9 L. R. A. (new series) 889. 


We submit to the court that, considering the 
language of the contract between the Hicks Company 
and School District No. 1, “If at any time there shall be 
“evidence of any lien or claim for which, if established, 
“the owner of the said premises might become liable,” 
and further considering the bond given to secure the 
performance of said contract, and the said condition, 
“If the said contractor shall well and faithfully perform 
‘all covenants, conditions and provisions in said con- 
“tract, plans and specifications, and shall pay all claims 
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“or liens for labor, work and material on account of all 
“sub-contractors, materialmen, laborers and mechanics 
“furnishing Tabor or material,” and considering the 
language of the contract between the Ticks Company 
and the Sullivan Company wherein “the sub-contractor 
“agrees to save and keep the said building and premises 
“free and clear of any and all mechanics’ liens for work 
“or labor done or material furnished in the doing of the 
“work specified herein,” the clear intent of School Dis- 
trict No. 1, the owner of the groperty, was to saV¥e it- 
self free and harmless from all charges, claims or liens, 
and that the mtent of the Ilicks Company, as between 
it and its sub-contractor Sullivan, was to save the Ticks 
Company free and clear of all charges, claims or liens 
on the part of any work; and considermg the obligation 
of the bond that it was to save harmless School District 
No. 1 from these various things, and then further con- 
sidering the fact that Ticks could not offset or counter- 
claim as against Sullivan’s assignee, Ladd & Tilton 
Bank, for the amount of these claims unless they are 
directly chargeable under his bond, the reception of all 
evidenee based on such claims and the hability therefor 
of the Hicks Company was erroneous, and, as the con- 
sideration thereof was the foundation of the court's 
opinion and judgment, that the decision of the trial court 
ought to be reversed. 


Section 6266 of Lord’s Oregon Laws has been con- 
strued by the Supreme Court of the State of Oregon 
to this effect: That the bond, being statutory, should 


be strictly construed, and sureties thereon have a right 
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to demand that the claimant shall bring himself fairly 
within its terms. 


School District No. 6 v. Smith, 63 Or. 586, de- 
cided November, 1912. 


We submit to the court that if this action had been 
brought against the surety company, the defense we are 
making would have been available to it; and whatever 
grounds of defense the surety company may have as to 
its liability on the bond at the instance of a suit by 
School District No. 1 or the Hicks Company, the same 
defense is pertinent to Ladd & Tilton Bank; for if the 
surety is not liable, then the Hicks Company is not 
authorized to pay these other claims and cannot assert 
the same as an offset or counterclaim to Ladd & Til- 
ton’s demand. 


Inasmuch as the assignments of error now being dis- 
cussed comprehend several phases, we desire to submit 
to the court our argument based upon another ground, 
demonstrating why the judgment of the lower court was 
erroneous and ought to be reversed. 

Objection was made by the plaintiff in error to the 
admission of all testimony on the part of the defendant 
relative to unpaid bills incurred by the Sullivan Com- 
pany in connection with its work on the new Lincoln 
High School. It is to be noted by the defendant’s an- 
swer, paragraph XII. (transcript of record, page 15), 
that the Hicks Company paid out $214.99 by virtue of 
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a writ of garnishment served on it in a suit entitled 
Rocblings Sons Company v. Sullivan Iireproof Par- 
tition Co. It is to be further noted that by paragraphs 
NIT, NPV and XV of the answer (transcript of ree- 
ord, pages 16 end 17) defendant alleges that various 
laborers and matertalmen furnished labor and material 
to the Sullivan Fireproof Partition Co. in the course of 
its work done under its sub-contract to the extent of 
$4,196.61, and that said laborers and materialmen are 
claiming from the Hieks Company the amount thereof, 
and the defendant is hable and will be compelled to pay 
said sum. It will be noted from the allegations of the 
answer above referred to that no part of said sum of 
$4,496.61 claimed by the laborers and materialmen sup- 
plying labor and material to the sub-contractor Sullivan 
has been paid by the Hicks Company. On the contrary, 
it is alleged that it has not been paid, but that the Hicks 
Company will be hable for the said amount in the future. 
And the testimony adduced at the time of the trial on 
behalf of the defendant (transcript of record, pages 111 
to 122 inclusive) conforms to the allegations of the an- 
swer in so far as it shows that the sums comprising this 
$4,496.61 have not been paid by the Sullivan Company 
or the Hicks Company, and therefore the defendant con- 
cludes, without proof or testimony thereto, that it will 
be in the future Hable for the full amount of each of said 
claims. Objection was made by the plaintiff to the re- 
ception of all such testimony, which was overruled by 
the court (transeript of record, p. 48 and p. 62), the 
essence of the objection being that the claims to which 
the testimony referred were uncertain and unliquidated ; 
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and, further, that the same had been improperly pleaded; 
and, further, that the same did not constitute proper 
items of setoff as against the plaintiffs’ demand. 


Counsel for plaintiff in error contended at the time 
of the trial, and now contends, that the Hicks Company 
should have reduced all the claims for Jabor and ma- 
terials set forth in its answer to a definite and fixed 
amount, and that payment thereof should have been 
made by the [licks Company, before the same could be 
pleaded as an offset to the plaintiff's demands. The 
argument upon ‘this point embraces two theories, the 
first being that the Hicks Company, by the stipulation 
in its contract and the bond executed, was to be indem- 
nified against damages and was not 'to be indemnified 
against liability, and that therefore the Hicks Company 
had no defense on account of such claims until it had 
been démaged by the payment of moneys to its ma- 
terialmen and laborers, and that it was not damaged by 
the mere assertion of the claims, and that the mere as- 
sertion thereof was not sufficient to support a counter- 
claim. 


The other theory of the objection was and is that 
the greater portion of the claims of the laborers and 
materialmen furnishing labor and material to Sullivan, 
the sub-contractor, was not for work, labor and material 
furnished to the Sullivan Company in connection with 
its contract on the new Lincoln High School, but was 
for work, labor and material partially furnished to other 
buildings and therefore not a proper counterclaim on 
the part of Hicks. 
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The first theory of the objection will be discussed at 
this time. ‘The second is more logically comprehended 
in the argument which follows later. 

Yo make relevant our argument that Ticks was to 
be indemnified against damages and not against ability 
we meer to tie ‘terms of the contract. 

Paragraph 8 of Article LX. of the contract entered 
into between the Hicks Company and School District 
No. 1 (transcript of record, page 190) is as follows: 


“lf at any time there shall be evidence of amy 
“hen for which, if established, the owner of the said 
“premises might become liable, and which is charge- 
“able to the contractor, the owner shall have the 
Wght to retain out of any payinent thenidweror 
“thereafter to become due an amount sufficient to 


“completely indemnify against such 
“lien or claim. Should there prove to be any such 
“elaim after all payments are made, the contractors 
“shall refund to the owner all moneys that the latter 
“may be compelled to pay in discharging any hen 
“on said premises made obligatory in consequence of 
“the contractor default.” 


Paragraph X. of the sub-contract entered into be- 
tween the Hicks Company and the Sullivan Company 
(transeript of record, page 175) is as follows: 


“The sub-contractor agrees to save and keep the 
“said building and premises free and clear of any 
“and all mechanies’ liens for work or labor done or 
“materials furnished in the doing of the work speci- 
“fied herein, and in this connection the sub-con- 
“tractor agrees to pay promptly as they become due 
“all sums incurred for such work or labor done or 
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“materials furnished, and in case of any default on 
“the part of the sub-contractor, the contractor shall 
“have the right to pay said sums, together with any 
“additional sums the payment of which is necessi- 
“tated by such default of the sub-contractor, either 
“for costs, attorney’s fees or otherwise, and all sums 
‘so paid by the contractor shall be repaid by the sub- 
“contractor, and the contractor may withhold any 
“money due the sub-contractor until such indebted- 
“ness is repaid, and the contractor may declare this 
“contract rescinded, resume possession of the prem- 
‘“Gses, complete the work and charge the same against 
“the sub-contractor, all in the manner and with the 


“same rights as are provided in subdivision V here- 
ce 39 
Oe 


We desire to call the attention of the court to the 
pertinent lenguage of the paragraph just quoted, which 
is, “the sub-contractor agrees to pay promptly as they 
“become due all sums incurred for such work or labor 
“done or materials furnished, and in case of any default 
“on the part of the sub-contractor the contractor shall 
“have the right to pay said sums, together with any addi- 
“tional sums the payment of which is necessitated by 
“such default of the sub-contractor, either for costs, at- 
“torney’s fees or otherwise, and all sums so paid by the 
“contractor shall be repaid by the sub-contractor, and 
“the contractor may withhold any money due the sub- 
“contractor until such indebtedness is repad.” 

The very clear unambiguous meaning of this clause 
of the contract is that if the sub-contractor (the Sullivan 
Company) does not pay the claims of laborers, the con- 
tractor (the Hicks Company) might do so and offset 
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such claims against all moneys which may be due from 
the contractor to such sub-contractor, the very materia] 
point being that the contractor (Ificks Company) did 
not reserve the right to offset against the moneys due 
the Sullivan Co. the claims for laborers and material- 
men, Which might be filed, but only those which the 
Ticks Company was compelled to pay, and that the 
Hicks Company is not damaged until it has made such 
payment. Our contention is that the reserved right in 
the Hicks Company is the right to offset as against 
damages alone and not as against liability, and that 
therefore the reception of any evidence tending to show 
a liability, or a claim, which has not been liquidated or 
paid, was clearly incompetent; and that as the reception 
of such evidence formed the basis of the trial court’s 
judgment, manifest error was committed in reeeiving 
the same. 

In support of our contention we refer the court to 
the case of Henry v. Eland, 86 Ore. 492, in which the 
opinion of the court was rendered by Chief Justice Wol- 
verton. We quote from his opinion, beginning at page 
495: 

“The questions involved in this controversy arise 
“entirely upon the court’s instructions to the jury. 
“The defendant’s theory is that the simple filing of a 
“claim did not constitute a lien, within the purview 
“of the bond, and did not afford legal justifieation 
“on the part of the owner as against the sureties, for 
“withholding the last payment after it beeame due. 
“The question as to when the payment became due, 


“under the evidence, was left to the jury; but they 
‘Were instructed that when due it was the duty of 
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“the owner to pay, notwithstanding claims of hen 
“had been filed, provided suits had not been insti- 
“tuted for their foreclosure, and, even if suits had 
“been commenced which the payment would have 
“stopped, it was his duty to make it then; that he 
“could not hold the money and hold the sureties too, 
“contrary to the terms of the contract. On the part 
“of the plaintiff, it is contended that the bond in the 
“suit is, in effect, one of indemnity against liability, 
“and that a breach thereof by reason of a failure to 
“keep the building free from mechanics’ or other 
‘“materialmen’s liens for thirty-five days entitled the 
“owner to recover the amount of such liens against 
“the sureties, whether he had discharged them or 
“not; while, on the other hand, it is claimed that the 
“liability for damages does not arise in favor of the 
“owner yatil he has been actually damnified, or un- 
“til he has been compelled to, or has paid or dis- 
“charged such liens; that the bond is, in effect, one 
“of indemnity against damages, rather than against 
“liability. And in this view we concur. “There is a 
“marked analogy between this undertaking and a 
“covenant that premises are free from incum- 
“brances, or that the purchaser shall enjoy them free 
“from incumbrances. This sort of covenant is dis- 
“tinguished from one to discharge incumbrances; 
“the distinction being that in the former instance no 
“recovery can be had unless some damage is shown 
“to have been inflicted, except it be of a nominal 
“character. But where the covenant is to do a par- 
“ticular thing in exoneration of the covenantee, or to 
“indemnify him against liability, the right of action 
“is complete as soon as there is a failure to perform, 
“or the liability has been incurred: Rawle, Cov. 
Sinile p..93. 
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“Haas v. Dudley, 30 Ore. 355 (48 Pac. 168), 
“where there was an agrecmnt to assume and pay 
“an incumbrance and to save the grantor harmless, 
“it is a good illustration of an undertaking to do a 
“particular thing, and that the Hability for the pay- 
“ment of the ineumbrance became fixed when it fell 
“due, whether it had been discharged by the grantor 
“or not. So with an indemnity against liability. When 
“the liability arises, damages are recoverable, to the 
“extent of the liability, whether it has been dis- 
“charged by the obligce or not. But ‘the covenant 
“against imecumbranees * * * is wet,’ says 
“Rawle, ‘as respects the measure of damages, treat- 
“ed purely as a covenant of indemnity; and it is well 
“settled that if the incumbrance has inflicted no ac- 
“tual injury upon the plaintiff, and he has paid 
“nothing toward removing or extinguishing it, he 
“can obtain but nominal damages as it is considered 
“that he shall not be allowed to reesver a certain 
“eompensation for running the risk of an uncertain 
“injury? Rawle, Cove. Title p. 288. See also De- 
“LaVergne v. Norris, 7 Johns 358 (3th Am. Dee. 
281); 8 Am. & Eng. Enc. Law (2nd Edition) p. 
“181. So it has been held in this state that ‘a cove- 
“nant against ineumbrances is broken so as to entitle 
“the grantee to at least nominal damages, if at its 
“date there was an outstanding incumbrance on the 
“property not excepted from the operation of the 
“covenant; and, where the grantee pays off an in- 
“cumbranee not excepted from the covenant, the 
“amount so paid may be recovered from the grantor, 
“less whatever the grantee may have agreed to pay 
“for that purpose: Corbett v. Wrenn, 25 Ore. 305 
“(35 Pac, 658). The undertaking in question is to 
“keep the structure free from all mechanics’, ma- 
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“terialmen’s or other liens. It is of the same nature 
“as a covenant that the purchaser shall enjoy the 
“premises free from incumbrances, and of like char- 
“acter as the undertaking in Cochran vy. Selling, 36 
“Ore. 333 (59 Pac. 329), to ‘save harmless against 
“the payment of any and all (existing) claims and 
“demands, of whatever kind or nature,’ which was 
“held to constitute an indemnity against damages, 
“and not against liability. It is apparent, there- 
“fore, that the owner was not entitled to recover, as 
“against the obligors in the bond, the full amount 
“of the liens claimed as soon as they became estab- 
“lished under the law as liens upon the building and 
“that it was necessary for him to pay off and dis- 
“charge the same before he could recover more than 
“nominal darzages for the breach.” 


Also see 27 Cyc. 309, where it is said: 


“A bond to protect against liens is usually con- 
“sidered to contemplate indemnity against damage 
“rather than against liability, and hence the owner 
“is not entitled to recover as against the obligors in 
“the bond the full amount of the liens claimed as 
“soon as they become established under the law as 
“liens upon the building, but it is necessary for him 
“to pay off and discharge the liens before he ean 
“recover more than nominal damages for a breach 


“of the bond.” 


See also: : 


Carson Opera House v. Miller, 16 Nev. 327. 
Chureh v. Conlin, 11 Pa. Superior Court, 413. 
8 Am. & Eng. Ene. of Law, 2nd Ed., p. 180. 
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As further substantiating the point being urged, 
we refer the court to the bond executed by the Lewis A. 
Ticks Company as principal, with the Pacific Coast Cas- 
ualty Co. as surety, to School District No. 1 (transcript 
of record, p. 11), wherein it is provided that if the eon- 
tractor shall pay all claims or liens for labor, work and 
material on aceount of all sub-contractors, materialmen, 
ete., then the obligation shall be void. We submit that 
this is further confirmatory of our view that the cove- 
nant of the contract between Hieks and School District 
No. 1, and the eovenant in the sub-contract between Sul- 
livan and Hicks, and the provision in the bond referred 
to, is a covenant against damages, and is not a covenant 
against labiltty, and that before such claim ean be as- 
serted, either as against the Sullivan Company or its as- 
signee, Ladd & Tilton Bank, damage must have been 
ineurred by Hieks Company; and that damage ean only 
have been ineurred by the payment of a proper claim, 
and not merely by the filing of such a claim. We sub- 
mit that the covenants in the contracts and bond above 
referred to are covenants against damage and not against 
liability, and that therefore any evidenee offered or re- 
eeived in reference to claims not paid or liquidated by 
the Hicks Company was not proper and eould not be 
considered a proper subject of offset as against the Sul- 
livan Company or its assignee, Ladd & Tilton Bank, 
and that the trial court committed error in receiving the 
same. 
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The assignments of error under discussion contain 
further reversible error based on the following facts and 
law. 

Coneeding, for the purposes of argument undery this 
sub-head, that the bond executed by Hicks as principal 
and the Pacific Coast Casualty Company as surety to 
School District No. 1 was executed pursuant to section 
6266 of L. O. L., and conceding that the defendant cf- 
fered testimony which would prove the same, we desire 
to submit that the reception of any evidence relative to 
the unpaid claims of laborers and materialmen furnish- 
ing labor and material to the sub-contractor Sullivan 
was incompetent, irrelevant and immaterial, and there- 
fore error. 

The law of Oregon is that a public building is not 
subject to mechanics’ or materialmen’s liens. ‘Phere is 
no statutory enactment to this effect, but the Supreme 
Court of this state has announced the rule on grounds 
of settled public policy. We refer to the cases of Port- 
land Lumbering & Manufacturing Co. v. School District 
No. 1, 13 Ore. 283, and Benbow v. The James Jchns, 56 
Ore. 554, where this rule is announced and affirmed. 

The legislat-ve assembly of Oregon, in 1903, recog- 
nized that mechanics’ liens could not be filed against 
public buildings, and in its desire to make a substitute 
therefor, for the benefit of laborers and materialmen, en- 
acted what is known and has been referred to in this brief 
as section 6266 of L. O. L., the same being as follows: 


“Hereafter any person or persons, firm or cor- 
“poration, entering into a formal contract with the 
“State of Oregon, or any municipality, county, or 
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“school district within said state, for the construc- 
“tion of any buildings, or the prosecution and com- 
“pletion of any work, or for repairs upon any build- 
“ing or work, shall be required before commencing 
“such work, to execute the usual penal bond with 
“good and sufficient sureties, with the additional ob- 
“ligations that such contractor or contractors shall 
“promptly make payments to all persons supplying 
“him or them labor or materials for any prosecution 
“of the work provided for in such contracts; and 
“any person or persons making application therefor, 
“and furnishing affidavit to the proper officer of 
“such state, county, municipality or school district 
“under the direction of whom said work is being or 
“has been prosecuted, that labor or materials for the 
“prosecution of such work has been supphed by him 
“or them, and payment for the same has not been 
“made, shall be furnished with a certified copy of 
“said contract and bond, upon which said person 
“or persons supplying such labor or materials shall 
“have a right of action, and shall be authorized to 
“bring suit in the name of the State of Oregon, or 
“any county, municipality or school district within 
“such state for his or their use and benefit against 
“said contractor and sureties, and to prosecute the 
“same to final judgment and execution.” 


So far as we are advised, the foundation of such leg- 
islation was laid by the United States government, the 
rule of law being that buildings belonging to the federal 
government were not lienable by laborers or material- 
men. ‘Thereupon, in 1894, Congress cnacted a statute 
referred to as the Aet of August 13, 1894, ¢. 280, 28 
Stat. 278, U. S. Compiled Statutes 1901, p. 2523, now 
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amended by Act. of February 24, 1905, c. 778, 83 Stat. 
811, U. S. Compiled Statutes 1901, p. 709. Upon this 
federal enactment is based the Oregon law, which is sim- 
ilar in the language used. 


The basis of the argument which we desire to submit 
to the court upon this point is primarily founded upon 
the following contention: Laborers and materialmen 
not having a lien against a public building for labor or 
material furnished therefor, m lieu of the building 
against which mechanics’ hens can be filed, Oregon has 
provided that a surety bond shall be given by the sub- 
contractor and that the rights and remedies of laborers 
shall be had against such bond in lieu of all rights and 
remedies against a lienable building, and, further, that 
the rights and claims of laborers can only be asserted 
against a bond which has taken the place of a lienable 
building in cases where those rights are henable rights 
under the general mechanics’ and materialmen’s lien laws 
of the state. Inasmuch as the Congressional enactment 
has received the construction of the Supreme Court of 
the United States, we will briefly advert thereto. 


In the case of United States for the Use of Hill v. 
American Surety Company, 26 Sup. Ct. Rep. (U. 8S.) 
168, Mr. Justice Day said (at page 170): 


“As against the United States, no lien can be 
“provided upon its public buildings or grounds, and 
“St was the purpose of this act TO SUBSTITUTE 
“THE OBLIGATION OF A BOND FOR 
“THE SECURITY WHICH MIGHT OTH- 
“ERWISE BE OBTAINED BY ATTACH- 
“ING A LIEN TO THE PROPERTY OF 
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“AN INDIVIDUAL. The purpose of the law 
“Is, as its title declares: “I*or the protection of per- 
“sons furnishing materials and labor for the con- 
“struction of public works.’ If literally construed, 
“the obligation of the bond might be limited to se- 
“cure only persons supplying labor or materials di- 
“reetly to the contractor, for which he would be 
“personally Hable. But we must not overlook, in 
“construing this obligation, the manifest purpose 
“of the statute to require that MATERIAL AND 
“LABOR ACTUALLY CONTRIBUTED TO 
“THE CONSTRUCTION OF THE PUBLIC 
“BUILDING SHALL BE PAID FOR, AND 
“TO PROVIDE A SECURITY TO THAT 
“END.” 


In referring to this Congressional enactment, the Su- 
preme Court of the United States, in the case of U.S. 
FVidelity & Guaranty Co. v. United States, 24 Sup. Ct. 
Rep. 142, through Mr. Justice Brown, said: 


“Inasmuch as neither the contractor nor his sub- 
“contractor can secure themselves by a mechanic’s 
“hen upon the proposed building, the government, 
“solely for the protection of the latter, requires 2 
“covenant for the prompt payment of his claims and 
“the same security that it requires for the perform- 
“ance of the principal contract. In this covenant 
“the surety guarantees nothing to the principal ob- 
“ligee,—the government,—though the latter per- 
“mits an action upon the bond for the benefit of the 
“sub-contractors. ‘The covenant is made solely for 
“their benefit. ‘The guarantor is ignorant of the par- 
“ties with whom his principal may contract, the 
“amount, the nature and the value of the materials 
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“required as well as the time when the payment for 
“them will become due.” 


The same construction was announced and affirmed 
in the case of Smith v. Mosier, 169 Fed. 430. 


Also in the case of United States v. Ansonia Brass 
& Copper Co., 31 Sup. Ct. Rep. 49. 


We submit that the State of Oregon did not desire 
any of its citizens or artisans to be deprived of a right 
because of domg work for the state on public build- 
ings, which they would otherwise have for work per- 
formed or materials furnished for buildings privately 
owned and for which they could make the owner of the 
premises responsible for the default of his agent or sub- 
contractor; but by virtue of the state’s announcement, 
as a portion of its public policy, that its public buildings 
could not be liened, the state enacted what is known as 
section 6266 of L. O. L., which, so far as we are able to 
ascertain, is for the purpose of giving to laborers and 
materialmen upon public buildings the same degree of 
protection as was given to them as against private build- 
ings. In other words, mstead of the building the law 
provided for a bond which took the place of the build- 
ing, and against which mechanics’ liens could be filed 
whenever the laborer or the materialman had a lienable 
item. But if the construction as contended for by the 
attorney for the defendant is given to section 6266 of L. 
O. L., then all those who perform labor or furnish ma- 
terial to a public building are in a more advantageous 
position and can reap greater benefits than can the same 
man who furnishes labor or material to a structure pri- 
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vately owned. We desire to submit to the court that sec- 
tion 6266 L. O. L. and the bond authorized to be given 
thereunder, take the place of a privately owned building 
for the protection of laborers and materialmen who may 
have claims on account thereof. If our premises are cor- 
rect, then the laborers and materialmen who furnished 
work and labor to the sub-contractor Sullivan could have 
a claim against the bond executed by Hicks and his 
surety only when such laborer or materialman had a 
claim for which the laws of Oregon would authorize him 
to file a mechanie’s lien against a structure privately 
owned; and, further, that if a laborer or a materialman 
had a claim in the case at bar which could not be the sub- 
ject of a mechanic’s lien if the structure being erected by 
Ificks was a privately owned building, then such claim 
could not be successfully asserted against the bond and 
its surety. The rule of law adopted in Oregon, for which 
sustaining authorities will be cited later, is that the me- 
chanics’ lien laws of this state are in derogation of the 
common law and should be strictly construed, and that 
where a len is filed which contains claims for henable 
and non-lienable items lumped together, the whole of the 
lien must fall and there is no enforceable remedy of the 
lienor against the premises, even though his claim, if 
properly segregated, contains proper lienable items. ‘The 
lien laws of the State of Oregon are set forth in section 
7416 of Lord’s Oregon Laws, et seq. 

If Wé are correct in our premises, let us apply ths 
general lien law of the State of Oregon to the various 
items comprising the four thousand four hundred and 


ninety-six and 61-100 dollars which the defendant sets 
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forth as a counterclaim to plaintiff's cause of action, be- 
cause defendant contends that it has to pay these claims 
irrespective of merits by virtue of the bond; and we con- 
tend that if the bond takes the place of the building for 
the purpose of the liens, then liens can only be success- 
fully asserted as against the bond when the claims are 
actual lienable items under the general laws of the state. 

We refer to the testimony as it was given in the bill 
of exceptions (transcript of record, beginning at page 
47 and ending on page 61) ; also to the same testimony 
as set forth in the evidence (transcript of record, begin- 
ning at page 111 and ending on page 129) ; and also to 
the same testimony as set forth in the assignments of er- 
ror (transcript of record, beginning at page 204 and 
ending at page 217). 


The first claim is that of the Acme Cement Plaster 
Company (transcript of record, page 47). Witness, A. 
C. Sullivan. Questions by Mr. Thomas: 


“Q. I will call your attention to the claim of the 
“Acme Cement Plaster Company. Will you look at the 
“book and see if there is anything there in connection 
“with the Acme Cement Plaster Company ? 

“A. Yes, sir, the books shows we are owing them 
“$836.55. 

“Q. What was that for? 

“A. It was for plaster. 

“Q. Where was the plaster used? 

“A. It was used in making blocks. 

“Q. And those blocks were used in the Lincoln 
“High School? 

“A. Lincoln High School building. 

“Q. Has this sum of $836.55 been paid? 
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“A. No, sit 

“Q. That is still due the Acme Cement Plaster 
“Company ? 

“Ad “YT es.usir. 


Cross examination by Mr. Hunt (transcript of rec- 
ord, page 60.) 


“Q. Do you know whether or not any material 
‘Was furnished by these parties that went into blocks, 
“which bloeks were placed in any other buildings and 
“other plaees, other than the Lincoln High School? 

“A. Yes, we had a surplus number of bloeks from 
“the school that were taken away and used on the Smith 
“Hotel Building. 

“Q. Where is that? 

“A. J think ealled it Sixth and Main, if I remem- 
“ber right. 

“Q. That is in the City of Portland? 

“A. City-of Portland, yes, sir. 

“Q. About how many was that, do you know? 

“A. Probably about ten thousand feet.” 


And further (transeript of record, page 158): Whit- 
ness A. C. Sullivan. Questions by Mr. Hunt. 


“Q. When you were manufacturing blocks in the 
“City of Portland at the time mentioned in the complaint 
“and referred to in the evidence, did you have any other 
“contracts for the furnishing of blocks for other build- 
“ings? 

“A. While we were working on the school? 

"@., Bees: 

“A, Yes, we had one with the Smith Hotel Build- 
“ing. 


“Q@. Asay otlfer? 
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“A. Well, we were furnishing some small orders. 
“Just—not under contracts but under orders given to us. 

“Q. Will you please state whether at the time you 
“were manufacturing blocks for the Lincoln High 
“School, you were manufacturmg blocks from the same 
“material for other jobs. 

“A. Well, sir, when we got this Smith Hotel Build- 
“ing, we figured on using what three-inch blocks were 
“being made at the plant at the High School, to put into 
“the Smith Hotel. It was an outlet that was provided 
“for these three inch blocks, which had to be made in 
“making the six inch blocks. 

“Q. Was it your intention at the time you were 
“manufacturing blocks for the Lincoln High School to 
“manufacture other blocks to keep in stock as future re- 
“serve? 

oo | (UC * )6((FWWell, at the time they were 
“made, they were not intended particularly for stock; 
“we intended to sell them if we could. It happens that 
“we still have some of them in stock. 

“Q. Did you manufacture more blocks at this time 
“than you knew would be necessary to put in the Lincoln 
‘High School? 

“A. Well, we made more of those three inch blocks 
“than we knew would be used. We didn’t make any more 
“other sizes than supposed to go in the school.” 


The contention of the plaintiff in error upon the 
claim of the Atlas Cement Plaster Company is that un- 
der the general lien laws of the State of Oregon the 
Acme Cement Plaster Company would not have a lien 
against the Lincoln High School Building if the same 
were lienable under the general laws of the State of Ore- 
gon. 


nr 
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The Supreme Court has announced that the test of 
licnability is use, and there could not be a hen unless the 
material had benefited the owner by bemg consumed in 
the construction of the building; and where materials are 
furnished to the contractor and only a part of them are 
used in the construction of the building, the rest being 
transferred to other places and uses, a lien ean be en- 
forced only for the part that benefits the owner of the 
building. 

Iritch ¥. Howitt, 82 Ore, 896, 52 Pac. 192. 
Harrisburg Lumber Co. v. Washburn, 29 Ore. 
164, 44 Pac. 390. 


Therefore, based on the foregoing rule of law adopt- 
ed in this state, the Acme Cement Plaster Company 
could only file or claim a lien for the material which it 
supplied to Sullivan and which went only into the build- 
ing against which the lien is being asserted. As the 
corollary of this rule, we refer the court to another, which 
is that where the notice of the lien states a lump sum 
and part of the material furnished was used for the build- 
ing and part not, no lien will attach to the property. 

Dalles Lumber Co. v. Woolen Mfg. Co., 3 Ore. 
527. 

Kezartee v. Marks, 15 Ore. 529, 16 Pac. 407. 

Williams v. Toledo Coal Co., 25 Ore. 426, 36 
Pace. Ww: 

Allen v. Elwert, 29 Ore. 4b, 44 Pac. 824. 

Ifughes v. Lansing, 34 Ore. 124, 55 Pac. 95. 


We submit that if the Aeme Cement Plaster Com- 


pany cannot segregate the material furnished by it to 
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the sub-contractor Sullivan and which went into the Lin- 
coln High School building, from that which entered into 
the Smith Hotel and other buildings and to create a re- 
serve stock for the sub-contractor Sullivan, then its claim 
must fall and it would have no right to a len and no 
action against the bond, and therefore Hicks would not 
become liable on account thereof, and the claim of the 
Acme Cement Plaster Company cannot be asserted by 
Hicks as a counterclaim to the action brought by Ladd 
& Tilton Bank, and the Acme Cement Plaster Company 
is relegated to its claim and cause of action against the 
Sullivan Company. 

Continuing the testimony in reference to these items, 
we refer to the transcript of record, page 113. Witness, 


A. C. Sullivan. Questions by Mr. Thomas: 


“Q. Now will you refer to the Atlas Mixed Mor- 
“tar Company. 

“A. We are owing them $121.30. 

“Q. What for? ’ 

“A. For sand and hauling. 

“Q. In what connection ? 

“A. The Lincoln High School. 

“Q. Has that been paid? 

eee Niaesir. 


Cross examination by Mr. Hunt (transcript of rec- 
ord, page 122): 


“Q. And what was the Atlas Mixed Mortar Com- 
“pany ? 
“A. That was sand and hauling. 


“Q. Can you segregate the two items? 
“A. Well, hardly, I should say about half and halt. 
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“Q. About half and half? 
“Be ‘Thats a guess, though.” 


We wish to refer the court to the testimony herein- 
above quoted under the claim of the Acme Cement Plas- 
ter Company, wherein the testimony of Sullivan shows 
that the materials furnished by all of these materialmen 
not only entered into the manufacture of blocks for the 
Lincoln WWigh School, but also into the manufacture of 
blocks for the Smith Hotel and other contract jobs, and 
for the purpose of making a supply on hand in their 
vard. And under the rules of our Supreme Court, as 
announced above, relating to mechanics’ liens, the claim 
just referred to is not a properly lenable item. 

Continuing the testimony (transcript of record, page 
114): Witness, A. C. Sullivan. Questions by Mr. 
‘Thomas. 


“Q. I will call your attention to the name of the 
“Portland Quarry Company. 

“A. We are owing them $134.00 for hauling 
“away rubbish from the Lincoln High School. 

“Q. Hauling rubbish away from the Lineoln High 
“School ? 

“A. Yes,sir. 

“Q. In connection with vour contract there? 

” &. Wes eer: 

“Q. Has that been paid? 
\ “A. Wo, sir.” 


We wish to submit to the court that the hauling 
away of rubbish is not a lienable item under the hen 
laws of the State of Oregon, and therefore is not a 


proper claim against the bond in the case at bar. The 
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exact language of the law, Section 7416, Lord’s Oregon 
Laws, is: “Every mechanic, artisan, machinist, builder, 
“contractor, lumber merchant, laborer, teamster, dray- 
“man, and other person performing Jabor upon or fur- 
“nishing material, or transporting or hauling any ma- 
“terial of any kind to be used in the construction, alter- 
ation,” ete. As we have before stated, the mechanics’ 
lien law must be strictly construed, and the exact lan- 
guage of the statute is, “for hauling material to be used 
“in the construction of a building,” and under this lan- 
guage we do not believe that one who hauls the refuse 
or rubbish away is one who is hauling material to be 
used in the construction of the building; and therefore 
the expense thereof is a non-lienable expense. 

Continuing the testimony (transcript of record, page 
114): Witness, A. C. Sullivan. Questions by Mr. 
Thomas. 


“Q. I call your attention to the Columbia Contract 
“Company. 

“A. We are owing them $114.08. 
“Q. For what? 


“A. For sand furnished to the Lincoln High 
“School. 
“@. Has that been paid? 


“e No; sir.” 


The same comments made hereinbefore on the claim 
of the Acme Cement Plaster Company and the Atlas 
Mixed Mortar Company apply to the above item, as the 
sand, being one of the elements composing the partition 
blocks, did not all enter into the new Lincoln High 
School; and therefore this is a non-lienable item. 
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Continuing the testimony (transcript of record, page 
114): Witness, A. C. Sullivan. Questions by ‘Mr. 
Thomas. 


“Q. Twill call your attention to the claim of the 
“Columbia Hardware Company. 

“A. We owe them $30.22, as near as I was able 
“to figure it out on the Lineoln High School. We 
“bought hardware from different firms, and a part was 
“delivered to our place on the east side, but as near as I 
“could segregate it, we owe them $30.22 on the High 
“Sehool. 

“Q. Do you happen to know the full amount you 
“owe the Columbia Hardware Company? 

“A. We owe them in addition to the $30.22—we 
“owe them $72.33. 

“Q. But that is not connected with these? 

“A. No connection with the school. 

“Q. Has that $30.22 been paid? 

(he. ENiowsie 

Cross examination by Mr. Hunt (transcript of 
record, page 123.) 


“Q. And the Columbia Hardware Company? 

“A. Why for various forms of hardware we 
“bought from them. Used tools of various kinds. 

“—) Vools? 

“A. —Tools, and—oh, parts of machinery and 
“parts of boilers and such as that. 

“Q. That was a part of your permanent equipment 
“and plant, was it not? 

“A. Part of it was, yes. 

“Q. Did any part of that enter into the construction 
“of the building? 

“A. No, the tools were only used in earrying out 
“the work of construetion, and the parts of the boilers 
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“were used in the boilers in the drying of material. 

“Q. Who purchased from the Columbia Ilardware 
“Company ? 

reel CUhere avasva foreman. 

“@. I mean was it the Sullivan Fireproof Parti- 
“tion Company that purchased from them? . 

aie. 1 eS, sir.” 


We wish to submit to the court that clearly the above 
item of the Columbia Hardware Company could not 
properly be construed to be a lienable claim in any 
event, under the testimony of the witness, and we submit 
that this is the only testimony given in regard to it. The 
items of expense were incurred by the Sullivan Com- 
pany for acquiring new equipment or repairing the old, 
and were a part of their permanent plant; and under the 
lien law of the state no lien can be filed therefor, and, 
we clearly believe, no claim can be asserted therefor 
against the bond given by Hicks, for the Columbia 
Hardware Company did not furnish Jabor or material 
for the job and the tools, ete., did not enter into the 
construction of the building. 

Upon this point the Supreme Court of Oregon has 
held that no lien can be claimed against a building for 
the use of tools and appliances used in moving or rais- 
ing it or for transporting them to and from the building, 
under a statute giving a lien for materials to be used in 


the repair of the building. 


See Allen v. Elwert, 29 Ore. 428, 44 Pac. 824. 


See also Jones on Liens, sec. 1337, which is as 
follows: 
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“The statute does not give a lien for machinery 
“furnished for the manufacture of materials used in 
“a building or other strueture. Thus, if one con- 
“tracts for building a bridge, and machinery for 
“crushing stone to be used for the mason work, and 
“also appliances to carry the manufactured stone to 
“the place where it is to be used, be supplied to him, 
“there can be no lien for such machinery or ap- 
“phances. ‘When the law says the material-man 
“shall have a licn for all materials furnished for, or 
“used in and about, the construction of bridges, it 
“means such materials as ordinarily enter into or are 
“used in the construction of bridges, and which are 
“fairly within the express or implied terms of the 
“contract between the owner and contractor. It does 
“not mean the machinery that may be used for the 
“manufacture of the materials themselves. You 
“might just as well say that the mill by which the 
“lumber is sawed, or the tools used by the mechanic 
“in building a house, are materials furnished in the 
“construction of the house, as to say that the ma- 
“chinery used in the manufacture of the artificial 
“stone is to be considered as part of the materials 
“used in the construction of the masonry work of 
“the defendant’s bridges. ‘The machinery thus used 
“is the plant of the contractor, and can in no sense 
“be said to be materials furnished or used in build- 
“ing the bridges.’ ” 


Taking up the next item (transeript of record, page 
115.) Witness, A. C. Sullivan. Questions by Mr. 
Thomas. 

“Q@. I call your attention to the claim of the last 
“Side Transfer Company. 

“A. We owe them $75.65. 
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“Q. What is that for? 

“A. For hauling. 

“Q. Hauling of what? 

“A. Hauling blocks. 

“Q. ‘To the Lincoln High School Building? 
“A. To the Lincoin High School Building. 
“@. Has that been paid? 

oa N°, sir.” 


Counsel for plaintiff in error contends that this one 
item would be a lienable item under the general laws 
of the state, section 7416, if asserted as a defense and 
counterclaim against the action of this plaintiff, pro- 
vided the same had been paid, which the evidence shows 
it had not. 


Continuing the testimony (transcript of record, 
page 115). Witness, A. C. Sullivan. Questions by 
Mr. Thomas. 


“@. I will call your attention to the claim of E. 
“Hippeley. 
“A. That is still owing, $32.35. 
“Q. What was that for? 
“A. ‘That was for the rent of motors and some re- 
“pair work, some wiring. 
“Q. In the Lincoln High School Building. 
“A. In the Lincoln High School, yes, sir, inci- 
“dental to this contract. 
“Q. Incidental to this contract. Has that been 
paid? 
mae, No, sir.” 


Cross examination by Mr. Hunt (transcript of rec- 


ord, page 123): 


“ 
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“Q. Now, vou spoke of EK. Hippeley, $32.35, rent 
“of a motor. What was that motor used for? 

“A. Tt was used in driving the mixer; we had a big 
“tub mixer with which we mixed up the materials used 
“in making the blocks. ‘This motor was used in driving 
“the mixer. 


“Q. You rented a motor from him? 
ge es, sir.” 


We cannot conceive how counsel for the defendant 
in error or the court ean find that such a claim as Tfip- 
pely’s cam be a-lienable claim or a claim eagainst she 
surety bond. Wippely rented a motor which was used 
to drive the machinery incidental to the manufacture of 
the material which was furnished by the sub-contractor 
to the Lincoln High School; also incidental to the manu- 
facture of material which entered into the Smith Hotel 
building and other contracts; and to preparc a stock to 
be kept on hand. Can it be said that the motor was 
material supplied and used in the eonstruction of the 
Lincoln High Sehool? We submit that, under the law 
hereinbefore set forth, this is clearly a non-lienable 
item, and clearly an item not chargeable against the 
surety bond; hence the court committed error in allow- 
ing the same as a counterclaim against the cause of ac- 
tion asserted by the plaintiff. 


Continuing the testimony (transeript of record, page 
115). Witness, A. C. Sullivan. Questions py Mr. 
‘Thomas. 


“Q. Teall your attention to the claim of the North- 
west Door Co. 
“A. We are owing them $51.05. 
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“Q. What was that for? 

“A. For some wood parts for our machinery as 
“used at the Lincoln High School. 

“Q. What was that for? Just explain so we can 
“understand. 

“A. ‘They were wood cores that are’ used in the 
“operation of making these blocks. They usually last 
“the lifetime of one job or so. 

“Q. These blocks are hollow; is that the idea? 

“A. ‘They were hollow and these wood cores were 
“used for making the hollow part; after these blocks 
“are molded in a machine, they are taken out and the 
“ood cores were knocked out. 

“Q. Those are necessary things in the construction 
“of these blocks? 

eee Ves, Sir, 

“Q. Has that been paid for? 

pe, No, sir.” 


Cross examination by Mr. Hunt (transcript of rec- 
ord, page 124): 


“Q. The Northwest Door Company. You spoke 
“of furnishng wood as a part of the machinery. I 
“didn’t understand what that was. 

“A. They made us a number of wood cores that 
“were used in forming the hollow part of these blocks. 
“We would set these cores down in the machine, and 
“fill the machine up with plaster; then when it hardened 
“we drove these cores out and have the hollow part of 
“the block in their place. 

“Q. That was a part of the manufacture of the 
“block, was it not? 

“A. Yes, a part of the process of making ‘the 
block.” 
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Can it be said that wood cores which were used in 
the manufacture of blocks is the furnishing of material 
which entered into the construction of the new Lincoln 
Tligh School? We submit that this is not so, and that 
under the general hen laws of the state of Oregon no 
lien can be had by the Northwest Door Company there- 
for. Neither under the terms of the contract between 
School Distriet No. 1 and Hicks, nor the sub-contract 
between the Hicks Company and Sullivan, nor the terms 
of the surety bond, ean this item be claimed as allow- 
able. It was material furnished directly to the Sullivan 
Fireproof Partition Co. on its own credit, and was not 
the furnishing of material that is within the letter or the 
spirit of the lien law or of the contract at bar or the 
surety bond. 

Continuing the testimony (transcript of record, page 
116). Witness, A. C. Sullivan. Questions by Mr. 
‘Thomas. 


“Q. I eall your attention to the claim of the Ore- 
“gon ‘Transfer Company ? 
“A. We are owing them $72.75. 
“Q. What was that for? 
“A. Tor hauling at the Lincoln High School. 
“Q. Has that been paid? 
“A. | INO, sir. 


This is probably a proper lienable item which could 
be asserted as a counterclaim, if paid. 


Continuing the testimony (transcript of record, page 
v6). Witness, A. C. Sullivan.  Questionsshy viz. 
Thomas. 
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o@. 1 call your attention to the claim of the Port- 
land Machinery Company. 

“A. We are owing them $47.85. That is for—I 
“think it was a fan and some dry kiln trucks used in the 
“operation of drying the blocks. 

“Q, Has that been paid for? 

7, No, sir. 


Cross examination by Mr. Hunt (transcript of rec- 
ord, page 124): 


“Q, The Portland Machinery Company, I believe 
“you said, was for dry kiln trucks. 

ae Dry kiln trucks, and I think for a fan, if I 
“yemember right.” 

“Q. These trucks, just common trucks to put stuff 
“on to carry around 

“A, They call it a dry kiln truck; it is used as a 
“part of a car that goes into the dry kiln to carry blocks. 

“Q, And the fan, what is that? 

“4. Yam not so certain whether their bill included 
“that fan, or whether or not we paid for it. We had a 
“fan and bought it from them. I can’t recall whether 
“or not it was paid for. 

“Q, Then if this bill of $47.85 does not include 
“the fan, it is all for trucks ? 

“A Yes, sir; I think that is all we bought from 
“them. 

“Q. Where are those trucks now ? 

“A. They are over here in a basement where part 
“of this machinery 1s. 

“Q, Part of your plant 
“are they ? 

“A. They are now, yes. 

“Q. They were then ? 

“A. They were used as part of the equipment, yes.” 


part of your equipment, 
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Under the law of the State of Oregon previously 
set forth herein, we submit that the claim for the pay- 
ment of these trucks is not a henable item and is not 
such an item as the surety company or the Hicks Com- 
pany would be obligated to pay, and that therefore it 
did not constitute a proper item of counterclaim against 
the cause of action of the plaintiff. It was part of the 
machinery, plant and equipment of the Sullivan Coin- 
pany, and was not material that was used in the con- 
struction of the Lincoln High School Building; and 
the court erred in considering and allowing this as a 
proper counterclaim on behalf of the defendant. 

Continuing the testimony (transcript of record, page 
117). Whtness, As C. Sullivan. Questions by Mir. 
‘Thomas. 


“Q. I call your attention to the claim of the Port- 
“Jand Railway, Light & Power Company. 

“A. We owe them $26.80 for power, and $26.10 
“for lights at the Lincoln High School. 

“Q. Has that been paid? 

‘AC elo. sin” 


Cross examination by Myr. Hunt (transcript of rec- 


ord, page 125): 


“Q. Now, the Portland Light & Power Company 
“has a bill of $52.90 for light and power. What was 
“that power furnished for? 

“& Wo drive tie mator. 

“Q. To drive the motor? 

“Pe. Yes: sir: 

“Q. What motor—the Hippeley motor? 

“A. Yes, the one that runs the mixer. And also 
“for driving a fan in the dry kiln. 
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“Q. And the light was what? 

“A. Lights used around the place where we were 
“working. 

“Q. But this motor, or this power was to drive a 
“motor used in the manufacture of the blocks, was it 
“not? 

“A. Yes, sir.” 


We again submit to the court that clearly the power 
bill and the light bill are not lienable items which could 
properly be chargeable against the Hicks Company and 
the surety bond, and, not being such, are not capable 
of being used as a counterclaim against the cause of ac- 
tion of the plaintiff; and that the reception, considera- 
tion and allowance thereof constituted an error by the 
trial court. It might as well be said that the Portland 
Railway, Light & Power Company would have a lien 
or claim for car fare against the surety bond for the 
furnishing of power and a street car to transport a la- 
borer employed by Sullivan who was furnishing work 
to the new Lincoln High School. One is as logical as 
the other. 

Continuing the testimony (transcrip of record, page 
117). Witness, A. C. Sullivan. Questions by Mr. 
Thomas. 


“Q. I call your attention to the claim of George 
“B. Rate. 

“A. We owe them $13.75 for some plaster hair. 

“Q. Plaster hair? 

“A. Yes, sir. 

“Q. Was that used at the Lincoln High School? 

“A. Yes, sir. I think it was; as near as I can tell 
“Gt was. 
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“Q. las that been paid? 
‘S... @\icqhar”* 


The plaster hair testified to above oceupies the same 
relation as do the claims of the Acme Cement Plaster 
Company and the Atlas Mixed Mortar Company; for 
the hair entered into the construction of the blocks which 
were used, not only in the Lincoln High School, but also 
in the Smith Hotel, in contract jobs, and to furnish a 
stock on hand for the Sullivan Company. We submit 
that the rule of law and the decisions heretofore an- 
nounced and cited control. 

Continuing the testimony (transeript of reeord, page 
117). Witness, “A. C. Sullivan. Questions by Me. 
Thomas. 


Q. I eall your attention to the claim of the Union 
“Oil Company. 

“A. We are owing them $78.25. 

“Q. Whats that for? 

“A. That is for coal oil furnished at the Lineoln 
“High School. 

“Q. How was it used? 

“A. It was used as a sort of lubricant in knocking 
“out these cores. 

°@” Was that been paid? 

7a. - NOs: 


We submit that the coal oil supplied by the claim- 
ant is not a lienable item and is not a charge that could 
be enforeed against the Hicks Company or the surety 
bond; hence that the same was improperly allowed as an 


item of counterclaim in this suit. 
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Continuing the testimony (transcript of record, page 
118). Witness, A. C. Sullivan. Questions by Mr. 
Thomas. 


“Q. I call your attention to the claim of the West- 
“ern Lime & Plaster Company. 

“A. We owe them $1285.91. 

“Q. What was that for? 

“A. Yor plaster. 

“Q. Used at the Lincoln High School Building? 

Ar, Y€s, sir 

“Q. Has that been paid for? 

ie No. sir.” 


Under the testimony in this case hereinbefore cited, 
the plaster as supphed by this particular claimant, the 
Western Lime & Plaster Company, entered into the 
making of blocks not only for the new Lincoln High 
School, but also for the Smith Hotel job, other contract 
jobs, and for the furnishing of a stock on hand for the 
Sullivan Company, and was not a lienable item under 
the law of the state, and was not an item that could be 
successfully asserted against the Hicks Company or 
against the surety bond; hence it was an improper item 
of counterclaim. 


Continuing the testimony (transcript of record, page 
118). Witness, A. C. Sullivan. Questions by Mr. 
Thomas. 


“Q. I calk your attention to the claim of Wright & 
“Branch. 

“A. Wright & Branch—we owe them a balance of 
“$4400.00. 

“Q. A balance of $1400.00. 
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“A. Yespsil 

“@. Bor what? 

“A. Itis a balance due them on a sub-contract that 
“they took from us for erecting partitions. 

“Q. In the Lincoln High School Building? 

“A. In the Lincoln High School Building. 

“@. Has that been paid? 

"A. Movsir. 


We submit that the item just testified to is probably 
a lienable item under the mechanics’ lien law of this 
state, but im the absence of the same being paid the trial 
court ought not to have considered it as a proper claim 
for damages. ‘The Hicks Company contends that it was 
lable for this under its bond; but, as we have endeavored 
to urge upon this court, the bond was for indemnity 
against damage and not indemnity against lability; and 
there being no damage arising under this particular 
item, because of the non-payment thereof the same 
should not have been considered by the court. 


Continuing the testimony (transcript of record, page 
118). Witness, A. C. Sullivan. Questions by Mr. 
Thomas. 


“Q. I call your attention to the claim of the United 
“States Steel Products Company. 

“A. We owe a balance of $150.00. 

“Q. What was that for? 

“A. That is for wiring—wire—reinforcing wire. 

“Q. ‘That is used in these blocks? A small wire? 

“A. A small chicken wire. 

“Q. Used as a reinforeement? 

“A. Yes, ssir. 
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“Q. That was used in these blocks used in the Lin- 
“coln High School? 

“A. Yes, sir. 

“Q. Has that been paid? 

“A. No, sir. 


The same comments heretofore made apply also to 
the above claim. 

This comprises the testimony in reference to the 
claims of the various laborers and materialmen, and we 
hope that the court has been indulgent and patient in 
the setting forth of the same. 

We believe that the trial court committed grievous 
error; and that, based on the rule of law and the ci- 
tations of authorities hereinbefore announced and _ set 
forth, the allowance of such claims upon such evidence 
as has been here given was not only improper, but that 
the consideration of the same by the court constituted 
the basis of the trial court’s judgment and was revers- 
ible error. 


One of the grounds specified in assignment of error 
5 for a motion for Judgment on the pleadings and for 
a verdict and judgment on the pleadings and testimony 
as set forth in the first ground of said motion, is as fol- 
lows: 


“1. That the defense of estoppel as set forth 
“in the plaintiff's reply was clearly established and 
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“that the defendant, Lewis A. Hicks Company, 
“was bound by the written assignment of the Sul- 
“‘livan Fireproof Partition Co. to Ladd & Tilton 
“Bank, and the acceptance thereof by the Lewis A. 
“Hicks Company, dated the 18th day of December, 
“T1911, and the written notification given by the said 
“Lewis A. Hicks Company, based on the written 
“assignment and acceptance, which said written no- 
“tification was dated April 3, 1912, and that the 
“facts and matters set forth in the pleadings by the 
“defendant did not constitute a defense to the mat- 
“ter of estoppel pleaded by the plaintiff.” 


It will be noted that the plaintiff in error, by its re- 
ply and in the further reply to the answer, beginning at 
page 22 of the transcript of record, alleges that the Sul- 
livan Company, as sub-contractor, entered into a con- 
tract with the Hicks Company for the doing of certain 
work on the Lincoln High School. That in order to en- 
able the Sullivan Company to perform its contract, it 
apphed to Ladd & Tilton Bank for a loan, which Ladd 
& Tilton Bank refused to make unless security was given 
for the repayment thereof. Whereupon the Sullivan Com- 
pany executed an assignment to Ladd & Tilton Bank of 
all moneys due or to become due under its contract with 
the Hicks Company, which assignment was duly filed 
with the Hicks Company and accepted by it, and upon 
the execution thereof and its acceptance by the Ticks 
Company, Ladd & Tilton Bank advaneed to the Sul- 
livan Company the sum of $3500 (transcript of record, 
pages 75, 76 and 77). Thereafter, pursuant to said as- 
signment, the Hicks Company paid all moneys which 
were earned by the Sullivan Company under its sub- 
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contract to Ladd & Tilton Bank; and Ladd & Tilton 
Bank, pursuant to agreement, endorsed the checks of the 
Hicks Company, without recourse, and turned the same 
over to the Sullivan Co. in order that it might have suf- 
ficient funds to carry on the work mentioned in its said 
sub-contract. 


On or about the first day of April, 1912, Ladd & 
Tilton Bank made inquiries as to the repayment of its 
loan to the Sullivan Company; and upon the request of 
Ladd & Tilton Bank the Hicks Company furnished a 
statement to the Sullivan Company, dated April 3, 1912, 
which is as follows: 

“April 8d, 1912. 
Sullivan Fireproof Partition Co., City., 

Gentlemen: As your work has been completed on 
the Lincoln High School there wilt be due you on or 
about May Ist the balance of $4300.00. According to 
your assignment this will have to be paid to the Ladd 
& Tilton Bank. 

Of this amount we are willing to pay you now $700 
to be applied on accounts on the job, to be paid through 
Ladd & Tilton Bank. 

Very truly yours, 
Lewis A. Hicks Company, 
FR:KT By Fred A Katz.” 


Upon receipt of this notification of April 3d, stating 
that the work of Sullivan under the sub-contract had 
been completed and that there was due on or about May 
first the balance of $4300.00, and expressing the willing- 
ness of the Hicks Company to pay $700 at the time of 
the execution of the notification, Ladd & Tilton Bank, 
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relying thereon and believing that the Sullivan Company 
had performed its contract according to its terms and 
believing that the balanee was due it as set forth in the 
notification, released the $700, leaving a net balance due 
under said contract of $3600, the same being the amount 
of the indebtedness due Ladd & ‘Tilton Bank from the 
Sullivan Company at that time. 

Thereafter, and on or about May 1, 1912, when 
Ladd & Tilton Bank applied to the Hicks Company for 
the balanee of the $3600 the Tlicks Company repudiated 
its action and agreement and refused to pay the money. 

Plaintiff in error submits that the assignment of the 
funds by Sullivan Company to Ladd & Tilton Bank 
and the acceptance thereof by the Hicks Company, and 
the Hicks Company’s letter of April 3, 1912, and 
the reliance placed thereon by Ladd & Tilton Bank, all 
to its subsequent injury, created an estoppe! which would 
prevent the Hicks Company from asserting the defense 
made in its answer. We submit that where the course 
of action of one leads another to do a thing or perform 
an act which the other would not have done save in re- 
liance on the statement of facts or things promised to be 
done, the one making the statement is estopped to set 
up a different existing state of faets, to the prejudice 
and harm of the one relying thereon. It will be noted 
from the evidence that the Ladd & Tilton Bank learned 
for the first time, about May 1, 1912, that the Sullivan 
Company had unpaid bills for labor and material in con- 
nection with its contract and that it had no such know!l- 
edge at the time of the execution of the notification by 
the Hicks Company dated April 3, 1912. On the con- 
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trary, the Hicks Company had direct knowledge long 
prior to the notification of April 3, 1912, wherein they 
make the definite statement of the payment of money to 
Ladd & Tilton Bank, that the Sullivan Company had 
unpaid bills for creditors and materialmen incurred on 
account of its sub-contract. See the testimony (tran- 
script of record, page 98). Witness, A. C. Sullivan. 
Questions by Mr. Hunt. 


“Q. You will please state whether or not you know 
“that the Lewis A. Hicks Company knew that you had 
“unpaid laborers and materialmen on account of the 
“work done by you under that sub-contract. 

“A. Why, I don’t know whether or not they knew 
“of all the outstanding accounts we had, but I know 
“that they had received letters from some of them—sev- 
“eral of our creditors telling them of the amounts that 
“were owing to them by us. 

“Q. Those letters received from your creditors by 
the Lewis A. Hicks Company, and the notification of 
“the amounts due, did they constitute the sum of $700.00 
“which you spoke of just a few moments ago, or was it 
“in addition to the $700? 

“A. Well, the ones I have in mind are two outside 
“of the $700.00. That $700.00 was made up of several 
“invoices that I took down there and showed Mr. Katz 
“how I intended to disburse this $700.00, and had a list 
“of the names and amounts. 


“Q. Did you know what other accounts—you said 
“you had in mind two others who had filed claims be- 
“yond the $700.00. Do you know who they were? 

“A. Mr. Wagner of the Hicks Company had told 
“me that the Columbia Contract Company and the Atlas 
“Mixed Mortar Company had both written him, noti- 
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“fying him that we were back in our aecounts with 
“wien. 


Transcript of record, page 182. Witness, A. C. 
i pag , 
Sullivan. Questions by Mr. Hunt. 


“Q. Did the bank request that that notification 
“dated April 3, 1912, be addressed to itself, or did it 
“just simply say that a notification be given of a certain 
“amount due and when it would be paid? 

“A. [think that was the way the request was made; 
“that a letter be written stating the amount due us, and 
“when it would be paid. 

“Q. Did Mr. Katz of the Hicks Company know 
“that that letter was going to be delivered to Ladd & 
“Tilton Bank? 

“H,.  Y@s, sit. 

“Q. And did he know that it was upon the strength 
“of that letter and the information therein contained that 
“Ladd & Tilton Bank was going to release $700.00? 

a Nes. sir, 

“Q. Tfow many of these claims that you have tes- 
“tified about did the Lewis A. Flicks Company, or any 
“of its agents, know at the time of April 8, 1912—that 
“vou know they knew of ? 

“A. Well, at different times when I was in the 
“office, Mr. Wagner or Mr. Katz would speak to me 
“about having received letters from different people. 
“Now, I remember distinetly him telling me that he had 
“heard from the Columbia Contraet Company and the 
“Acme Mixed Mortar Company and one day gave me 
“a letter or showed me a letter from My. Thomas of the 
“School Board calling attention to an aecount that had 
“been presented to them; it was one of the plaster ae- 
“counts, I don’t remember whether the Western Lime 
“& Plaster or the Acme Cement Plaster. 
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“@. One of the big plaster contracts? 

“A. Yes, sir. 

“Q. Did you ever generally inform the Hicks Com- 
“pany prior to April 8, 1912, that you were in financial 
“difficulties ? 

“A. Oh, no. Mr. Wagner and I spoke of it. I 
“think he knew fairly well what condition we were in 
“about that time.” 

Transcript of record, page 140. Witness, Mr. 
Katz. Questions by Mr. Hunt. 

“Q@. You say it was not your intention to make 
“any binding obligation on the Hicks Company by writ- 
“ing that letter (notification of April 8, 1912). That 
“Is what you said, isn’t it? 

ca, Yes. 

“Q. But you did state that the contract had been 
“completed, didn’t you? 

ae. = €S, sir. 

“Q. You knew that it was completed? 

vie YES, sir. 

“Q. And you said that there was a balance due cf 
“$4300.00, didn’t you? 

mee 6) eS, Sir. 

“Q. And you said it would be paid on or about 
“May Ist? 

“A. Yes, sir. 

“Q. You made no reservation about liens, as you 
“eall it, or any other labor claim, did you? 

oa. =No, 


* * * * 


“Q. Did you know, Mr. Kratz, that Sullivan had 
“other unpaid ecreditors—other than those represented 
“in this $7002 

mae 6 Y CS, SIP. 

“Q. At the time of this notification of April 3d? 


“A. es, Sir. 

“Q. Did you know that they had priority and would 
“have to be paid? 

“A. Did IT know what? 

“Q. That they had priority and would have to be 
“paid ? 

“& Priory orders? 

“Q. Priority. Didi’t you know that they were 
“first in the law and would have to be paid before any- 
“body else—these other claimants? 

“A. ‘That was my impression. 

“Q. Yes, you knew they had to be paid, and if 
‘they were paid as they had to be paid under the law, 
“vou knew that there wouldn’t be $4300.00 due, didn’t 
“you? 

“A. There was $4300.00 due at that time.” 


Transcript of record, page 150. Mr. Katz. Ques- 
tians by Mr. Hunt. 


“@. Wid you understand at that time, ir. Walz 
“(referring to the notification of April 3, 1912), that 
“Tlicks was going to have to pay any of these claimants 
“under Sullivan? You knew Heks would have to pay 
“his own bills, but did you know that Hicks was going 
“to have to pay any bills of Sullivan’s? 

“a. ‘Suite. 

“Q. Youdid. At that time you thought that? 

“ie. Bese 

‘Transcript of testimony, page 159. Witness, A. C. 
Sullivan. Questions by Mr. Hunt. 

“Q. Myr. Sullivan, I wish you would make it elear 
“whether or not you ever told Mr, Howard, prior to the 
“first day of April, that vou had indebtedness aceruing 
“on account of unpaid labor and material claims on the 
“Lincoln High School and your contract with Hicks. 
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“A. No, sir. I don’t think I ever spoke to Mr. 
“Howard about it at that. time—previous to that time. 

“Mr. Thomas: What date was that—April Ist? 

“My. Hunt. April 3d, the date of the notice. 

“A. ‘That is I don’t think I ever directly called his 
“attention to it or explained to him what we owed. 

“Q. Was it your intention Mr. Howard should so 
“understand you had other indebtedness, or did you in- 
“tend he should be kept ignorant of that fact? 

“A. I didn’t particularly mean he should be kept 
“ignorant of it, but I wasn’t anxious that he should 
“know at that time just how we were involved. Just as 
“I didn’t—I didn’t go to him and let him know that we 
“were or to what extent, but I didn’t use any means of 


“not letting him know. 
# * * # 


“Q. You mean you didn’t wilfully conceal, but you 
“just simply didn’t tell him the facts which he didn’t 
“ask about. 


meee Y €S, Sir. 


We submit to the court that the testimony could not 
show a more reprehensible state of facts on the part of 
the Hicks Company than is disclosed herein. The Hicks 
Company knew that Ladd & Tilton Bank had loaned 
money to the Sullivan Company with which it was to 
perform its sub-contract with the Hicks Company. On 
or about April 1st, the Hicks Company knew that the 
Sullivan Company had incurred large bills for labor and 
material which it had not been able to pay and probably 
could not pay, and knew at that time that the creditors 
of Sullivan on account of his sub-contract were pressing 
him; and a portion of the creditors had even gone to the 
extent of writing letters to the Hicks Company explain- 
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ing the condition. Yet, with knowledge of all the facts, 
the Hicks Company testifed that, havng such knowl- 
edge, on April 3, it notified Ladd & ‘Tilton Bank that 
the contract had been completed and that there was due 
Sullivan $4300.00, which would be paid on May first, 
of which amount the Ticks Company was willing to pay 
$7090 on that date provided Ladd & Tilton Bank would 
release it to the Sullivan Company; and the Ladd & 
Tilton Bank, in good faith, acted upon this notice, and, 
facts being concealed from it, which would have changed 
its course and conduct, released the $700 and awaited 
the final payment which the Hicks Company promised 
to make. We submit to this court that the Hicks Com- 
pany wilfully and fraudulently made statements to Ladd 
& Tilton Bank which it knew to be untrue, and Ladd & 
Tilton Bank believed the same and, relying upon the 
truthfulness thereof, released said $700, which, under the 
law, it could have applied upon it own indebtedness. 
And the Hicks Company having thus misled Ladd & 
Tilton Bank for its own secret profit and gain and to 
the loss of Ladd & Tilton Bank, later attempted to as- 
sert a statement of facts which, if true, would tend to de- 
feat the right of Ladd & Tilton Bank for the balance 
of the contract price. We submit to the court that such 
conduct on the part of the Hicks Company is not only 
inexcusable, but that it discloses facts which show its 
intention to wilfully mislead and defraud Ladd & Til- 
ton Bank; and that its suecess in such fraud and wilful 
nusrepresentation ought not to be a defense by it to the 


action at bar. 
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From Federal Case No. 14099, 24 Federal Cases, 
ve quote the following portion of an opinion rendered 
by the Circuit Court of the United States for the North- 
ern District of Ohio: 


“Tt is a principle of law of universal applica- 
“tion (and as just as it is general) that admissions 
“Whether of law or of fact which have been acted 
“upon by others are conclusive against the party 
“making them, in all cases between him and the per- 
“son whose conduct he has thus influenced. And 
“the principle is founded upon grounds of public 
“policy that a man shall not be permitted to re- 
“nudiate his own representations. It was forcibly 
“said by Justice Campbell in regard to the validity 
“of this identical guaranty, that “a corporation 
“quite as much as an individual is held to a careful 
“adherence to truth in their dealings with mankind 
“and cannot by their representations or silence in- 
“volve others in onerous engagements and then de- 
“feat the calculations and claims their own conduct 
“has superinduced.’ ”’ 


In the case of Kirk v. Hamilton, 102 U. S. Sup. 
Ct. 68, Justice Harlan said: 


“We are of the opinion that the present case 
“comes within the reasons upon which rest the es- 
“tablished execptions to the general rule that title 
“to land cannot be extinguished or transferred by 
“acts in pais or by oral declarations. ‘What I in- 
“duce my neighbor to regard as true is the truth as 
“between us, if he has been misled by my assevera- 
“tion, became a settled rule of property at a very 
“early period in courts of equity. The same prin- 
“ciple is thus stated by Chancellor Kent in Wendell 
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v. Wan Rensselaer, 1 Jolims. (Ni: Y.) Ch. 8a: 
“"Phere is no principle better established, in this 
“court, nor one founded on more solid considera- 
“tions of equity and pubhie utility, than that which 
“declares, that if one man, knowingly, though he 
“does it passively, by looking on, suffers another to 
“purchase and expend money on land, under an 
“erroneous opinion of title, without making known 
“his own claim, shall not afterwards be permitted 
“to exercise his legal right against such person. It 
“would be an act of fraud and injustice, and his 
“conscience is bound by this equitable estoppel.’ 
“While this doctrine originated in courts of equity 
“It has been applied in cases arising in courts of 
“law.” 


We would refer the court to the sound statement 
which has been affirmed and reaffirmed in the ease of 
Dickerson v. Colgrove, 100 U. S. Reports, 578, where 
Justice Swayne said: 


“The estoppel here relied upon is known as an 
“equitable estoppel, or estoppel in pais. The law 
“upon the subject is well settled. ‘The vital prin- 
“ciple is that he who by his language or conduct 
“Jeads another to do what he would not otherwise 
“have done, shall not subject such person to loss 
“or injury by disappointing the expectations upon 
“Which he acted. Such a change of position is 
“sternly forbidden. It involves fraud and _ false- 
“hood, and the law abhors both. This remedy is 
“always so applied as to promote the end of justice. 
“it accomplishes that which ought to be done be- 
“tween man and man and is not permitted to go 
“beyond this limit.” 
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In the case of Mizner v. Kussell, 20 Mich. 229, the 
following language was used by Justice Campbell, Jus- 


tices Cooley and Christiancy concurring: 


“No one can evade the force of the impression 
“which he knows another received from his words 
“and conduct, and which he meant him to receive, 
“by resorting to the literal meaning of his language 
“alone. Every one is responsible for the belief he 
“intentionally creates, whether by words or other- 
“wise, and will be precluded from profiting by any 
“unconscionable use of an obligation which has been 
“thus wrongfully obtained.” 


Without quoting further cases at length, we cite to 
the court the following: 


Conway National Bank v. Pease, 82 Atl. (N. 
H.) 1068. 

Seymour v. Oelrichs, 108 Pac. (Calif.) 88. 

Swain v. Seamens, 9 Wallace (U. S.), 254, at p. 
274. 

Jones v. Subera, 126 N. W. 253. 

Jaques v. Eisler, 4 N. J. Eq. 461. 

Carruthers v. Whitney, 105 Pac. (Wash.) 831. 

Note “d,” 184 Am. St. Rep. p. 177, and some 30 
or 40 cases cited thereunder, sustaining the 
same principle. 


We submit to the court that under the evidence 
aforesaid and by virtue of the acts and deeds of the 
Hicks Company which were untruths and known to be 
untruths at the time made, and the application of the 
principles of law as above enunciated, the estoppel was 
clearly shown and the court erred in not so finding and 
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sustaining the motion for a verdict and Judgment on the 


pleadings and evidence. 


One other point remaims to be briefly referred to un- 
der the assignments being discussed. 

We wish to submit to the court the fact that the dif- 
ferent parties who have furnished material to the Sul- 
livan Company to be used in performing its contract 
with the Hieks Company are not such materialmen as 
are contemplated by Section 6266, Lord’s Oregon Laws 
(coneeding that it is controlling in the ease, for the pur- 
pose of this argument only) or the general lien laws 
of the State of Oregon; and, further, that such material- 
men did not furnish materials which were to be used in 
the construction of the new Lincoln High School so as 
to bring them within the purview of the law or of the 
surety bond. 

It is to be noted from the contract and evidence that 
the Sullivan Fireproof Partition Co. agreed to sell and 
furnish to the Hicks Company certain fireproof par- 
tition tile, and that the manufacture of the fireproof 
partition tile by the Sullivan Company is under a seeret 
process and formula and is a result of the combination 
of numerous materials. It is further shown that, in the 
manufacture of the fireproof partition tile, sand was 
essential, lime was essential, plaster was essential, hair 
was essential, wood cores were essential, coal oil was es- 
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sential, and probably chemicals. It was the combination 
of all these articles that produced a fireproof partition 
tile, which was the commodity that the Sullivan Com- 
pany sold to the Hicks Company and agreed to place 
in the building. The combination of all the elements 
above mentioned, when manufactured under the secret 
process of the Sullivan Company, constituted an en- 
tirely new manufactured product. We submit to the 
court that the materials thus furnished to the Sullivan 
Company were not so furnished relying upon the fact 
that each element was to go into the new Lincoln High 
School, but were furnished upon the credit of the manu- 
facturer, the Sullivan Fireproof Partition Co. 

If the claims allowed by the court as a counterclaim 
in this case are upheld, then we submit that it is going 
to be most difficult to draw the distinguishing line be- 
tween materialmen who have liens and those who have 
not; and if the ruling is sustained, it will mean that a 
man furnishing material to an independent manufac- 
turer who manufactures a new product, which product 
is placed in a building, would have a right to lien the 
building therefor. We submit that this is entirely con- 
trary to the lien law, not only of the State of Oregon, 
but elsewhere, and contrary to the letter and spirit of the 
surety bond executed by Hicks. 

To illustrate our meaning, we will suppose that one 
had a contract to manufacture a new and useful lock 
for the new Lincoln High Schoo] building, of which 
that particular person was the originator and patentee, 


having the sole right to manufacture it; and that the 
locks require a certain amount of steel and a certain 
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amount of brass. ‘The manufacturer goes to A and pur- 
chases steel, also to B and purchases brass, and combines 
the two with other materials under a secret formula into 
an article known as an improved lock. Can it be sue- 
cessfully contended that A, the seller of the steel, and B, 
the seller of the brass, would have the right to lien the 
Lincoln High School, if it were a lienable building, for 
the materials supplied to the manufacturer who made a 
new product therefrom, or the right to claim under a 
surety bond sueh as Hieks gave in this case? If not, 
then we submit to the court that the plaster-man, the 
sand-man and the hair-man can have no lien against the 
new Lincoln High School and cannot elaim under 
Tieks’ surety bond. If the rule adopted by the trial 
court is correct, we confess we do not see the end; for 
if X sells the steel to A, knowing that A is going to sell 
to the manufacturer of locks, and that the lock is going 
to enter into the construetion of a particular building, 
then XX would also have the right to follow his material 
for lien purposes, 

In support of the rule for which we eontend, we 
desire to refer the court to Jones on Liens, 2d Edition, 
section 1326, where it is said: 

“Materials must be furnished with special ref- 
“erence to their use in a particular building in or- 
“der to secure the protection of a mechanics’ len 
‘Jaw. In an Ohio case Storer, J., said: “The con- 
“tractor who agrees to paint a building may pur- 
“chase the constituent parts of the materials he 
“uses of different persons; one may have furnished 
“the oil, the other the pigment, but when all are 
“combined, there certainly ought not to be a lien in 
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“behalf of each vendor. The brick-maker may have 
“been supplied with the clay from which he has 
“manufactured his brick by one party, and another 
“have furnished the fuel to burn the kiln, but it 
“cannot be said a right exists for both to be en- 
“forced under the statute. And so with the iron- 
“monger; he may sell the raw material to the foun- 
“der and the machinist, but when it is worked up, 
“whether it is changed from pig-iron into the bloom, 
“or from the bloom into the bar, or from the bar 
“into the steam engine or the sugar-mill, the right 
“to follow it through all these changes ought not 
“to be permitted else no vendee would ever acquire 
“title to the manufactured article.” 


Also Jones on Liens, 2d Ed., section 1330: 


“There can be no lien for materials furnished 
“solely on the credit of the person ordering them, 
“though they be afterwards used in the construction 
“of the building upon which a lien is claimed. 

“A lien for materials is so far from depending 
“upon their use in a building that, if they are used 
“in its construction without having been furnished 
“for it, no lien upon it arises for such materials. 

“Tt is a question for the Jury whether materials 
“were furnished on personal credit or on the credit 
“of the building. Upon this question any relative 
“evidence is admissible.” 


Also, in support of the rule, see 59 Ga. 653. 


We submit to the court, without further argument, 
that materialmen furnishing material to an independent 
manufacturer to be milled or manufactured by him into 
a distinct and new article, and the new article itself sup- 
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plying the building, have no lien because thereof, and 
that the materialmen in the case at bar would have no 
hen for their materials under the lien law of the state or 


for action against the surety bond of Ticks. 


ASSIGNMENT OF KRROR VI. 


The following finding of the court is assigned as 
elon: 

“Under the bond of Hicks & Company to the 
“School District it and its surety became hable for 
“the payment of labor and material furnished to 
“sub-eontractors and which were used in the con- 
“struction of the building, and to an action in the 
“name of the state for the use and benefit of the 
“Jabor and material claimants (Sec. 6266 L. O. L. 
“ELill v. “Americans Surety Go. 200@L). 3) air, 
“Smith v. Mosier, 169, Fed. 430). The order and 
“assignment from the Sullivan Company to the 
“plaintiff was subject and subordinate to the terms 
“of the contract between it and the defendant and 
“their respective rights and liabilities thereunder. 
“The plaintiff, therefore, knew or was chargeable 
“with knowledge at the time it accepted the order 
“and assignment and made advances thereunder, 
“that Hicks & Company was liable for the payment 
“of claims for labor and material furnished the Sul- 
“livan Company in the performance of its con- 
“that.” 


The court found that the surety bond given by 
Hicks Company, with the Pacifie Coast Casualty Com- 
pany as surety, was pursuant to section 6266 of L. O. 
L., and that the defendant Tlicks and his surety became 


liable on the bond for the unpaid materialmen and la- 
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borers of the sub-contractor Sullivan. We have here- 
tofore set forth in this brief that it is alleged in the an- 
swer of the defendant [licks that the bond was executed 
oursuant to section 6266 of L. O. L., which allegation 
was denied by the plaintiff in its reply, thus making a 
clear issue, but that no evidence was offered or received 
to show that said bond was executed pursuant to section 
6266 of L. O. L.; and therefore the finding of the court 
on the same is unsupported by any evidence at all, and 
such finding is error. 

We refer to our former argument in support of this 
assignment. 


ASSIGNMENT OF ERROR VII. 


This assignment of error relates to the finding of the 
court, which is as follows: 


“The contention is made on behalf of the plain- 
“tiff (1) that Hicks & Company cannot assert as 
“a defense to this action its liability for unpaid la- 
“bor and material furnished the Sullivan ‘Com- 
“pany until it has paid and discharged them. And 
“(2) that its lability under its bond is for such 
“claims only as could be made the basis of a me- 
“chanics’ lien if such lien could be filed against a 
“public building. 

“T am unable to concur in the first position and 
“it is unnecessary to consider the other, for, without 
“detailing the evidence, it clearly shows that the un- 
“paid material and labor claims for which liens 
“could have been filed amount in the aggregate 
“to more than the sum now claimed by the plaintiff. 
“The statute (Sec. 6266) in pursuance of which 
“Hicks & Company’s bond was given provides that 
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“any person furnishing labor or supplying material 
“for the construction of the building specified in 
“the contract and bond, may, when payment for the 
“sume has not been made, have a right of action 
“and is authorized to bring suit in the name of the 
“state for his use and benefit against the contractor 
“and surety and to prosecute the same to final judg- 
“ment and execution. Hicks & Company and its 
“surety were therefore personally liable for unpaid 
“labor and material claims of the Sullivan Com- 
“pany. The fact that such claims are still unpaid 
“would be a good defense to an action by the Sul- 
“livan Company to recover on its contract, and the 
“plaintiff stands in the place and stead of the lat- 
“ter, it is a proper defense to this action.” 


The argument relative to this assignment of error is 
heretofore more completely given in this brief. 

We contend that the unpaid laborers and material- 
men were not competent as a defense on the part of 
Hicks, owing to the fact that the contract between the 
sub-eontractor, Sullivan, and Hicks, and the contract 
between Hieks and Sehool District No. 1, together with 
the surety bond therefor, was a contract to indemnify 
against damage and not to indemnify against liability, 
and that therefore such unliquidated claims as were sct 
up in this ease were not properly received and the court 
committed error in considering the same. And further 
the court stated in its finding: “Without detailing the 
“evidence, it clearly shows that the unpaid material and 
‘Vabor claims for whieh liens could have been filed 
“amount in the aggregate to more than the sum now 


“claimed by the plaintiff.’ We have endeavored to 
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demonstrate to the court in this brief that a great pro- 
portion, if not all, of the claims of laborers and ma- 
terialmen were such claims as could not be made the 
subject of a mechanics’ lien, and therefore they were not 
properly offset or counterclaimed against the plaintiff's 
demand. 


ASSIGNMENT OF ERROR VIII. 


Error is further assigned to the trial court in making 
the following finding: 


“The principal contention of the plaintiff is that 
“the defendant is estopped by its letter of April 3, 
“1912, from now asserting that there is not due and 
“owing from it to the Sullivan Company the 
“amount stated therein less the $700.00. Assuming 
“but not deciding that the letter amounted to a dec- 
“Jaration by Hicks & Company that the sum of 
“$4300.00 was then due and payable to the Sullivan 
“Company and that such sum would be paid the 
“plaintiff in any event, and not a mere declaration 
“that there was such a balance unpaid on the con- 
“tract with the Sullivan Company, and assuming 
“further that the plaintiff so understood it and re- 
“lied thereon, there is no room for an application of 
“the doctrine of estoppel because the undisputed 
“facts show that the plaintiff was not thereby misled 
“to its injury. It was no doubt lulled into inaction 
“ond in reliance thereon took no steps at the time 
“to enforce its claim against the Sullivan Company, 
“but the undisputed evidence is that the Sullivan 
“Company was in no worse position financially in 
“May, when the defendant refused to make the pay- 
“ment than it was when the letter was written. The 
“theory of an estoppel in pais is that one who by 
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“lis acts or conduct has misled another to believe 
“a given state of faet to be true and to act thereon, 
“shall not be permitted to assert the contrary to the 
“injury of the person so acting. The important con- 
“dition of the right to assert such estoppel is the 
“faet in addition to all others that the party plead- 
“ing it must show that the attempted repudiation 
“will work him injury by eausing him to suffer a 
“loss of some substantial character or that he was 
“thereby induced to alter his position for the worse 
“in some material respect (16 Cye, 744; Diekerson 
“y. Colgrove, 100 U. S. 578). Plaintiff was in no 
“way injured by its delay in proceeding against 
“the Sullivan Company, but its remedy against that 
“eompany was as full and complete in May, when 
“the defendant refused payment, as it was when 
“the letter of April 3rd was written. It was not in- 
“jured on aecount of the $700.00 payment because 
“it was made to pay claims which could have been 
“asserted against it by the defendant, and more: 
“over, it could not rightfully have applied sueh pay- 
“ment to its own aceount because it was made on 
“the express understanding of all parties that it 
“was to go to the discharge of labor and material 
TEs.” 


This assignment of error relates to the defense of 
estoppel raised by the plaintiff in error. This also has 
been discussed at length in this brief, and we submit that 
the pleadings and the evidence clearly demonstrate that 
Ticks, with knowledge of the unpaid elaims of Sullivan, 
definitely stated to Ladd & Tilton Bank that $4300 was 
due and would be paid on May first, and that, acting in 
relianee upon such statement, Ladd & Tilton Bank re- 


leased $700 and made no effort to collect the remainder 


J 


of its indebtedness until after the Sulivan Company be- 
eame bankrupt. We submit to the court that the plead- 
ings and evidence created an estoppel on the part of 
Hicks and that such ought to have been the finding of 
the court. 


ASSIGNMENT OF ERROR IX. 
This assignment of error is as follows: 


“That the United States District Court for the 
“District of Oregon erred in rendering judgment 
“that the plaintiff take nothing by its complaint 
“and that the same be dismissed, and erred in ren- 
“dering judgment against the plaintiff for costs, 
“and erred in rendering judgment in favor of the 
“defendant and against the plaintiff.” 


We submit to the court that the argument in the 
foregoing brief clearly demonstrates the error of the 
trial court. 

In conclusion, we desire to call the attention of the 
court to the importance of this case and the issues pre- 
sented therein; for if a bank is unable to assist a con- 
tractor by loaning money to him and taking an assign- 
ment of the funds which he is to earn under that con- 
tract, then the business of construction is seriously 
handicapped and builders and contractors will be great 
losers thereby. Further, if the court finds that the 
surety bond in this case was given pursuant to section 
6266 of L. O. L. (in which view at this time we do not 
concur), then such bonds are of greater efficacy and 
value than are the mechanics’ lien laws of the state, a 
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differenee which we do not believe was in the mind of 
the Legislature when the section was enacted. 

Based upon the foregoing assignments of error and 
the arguments given thereunder, and the citation of au- 
thorities and the prineiples announeed therein, we sub- 
mit to the court that the United States Distriet Court 
for the Distriet of Oregon committed error and that the 


judgment thereof should be reversed. 
Respeetfully submitted. 


WOOD, MONTAGUE & HUNT, 
Attorneys for Plamtiff in Evror. 


